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United States Department of Justice DONNA McQUALITY, Clerk
Environment and Natural Resources Division By: !

Indian Resources Section W
P.O. Box 7611

Ben Franklin Station

Washington, D.C. 20044-7611
(202) 305-0269

patrick.barry@usdoj.gov
Attorneys for the United States of America

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF MARICOPA

GEORGE W. HANCE, et al., No. P1300CV4772
Plaintiffs Division 1
\Z RESERVING JURISDICTION:
WALES ARNOLD, et ux., et al., THE UNITED STATES FILES
OBJECTIONS TO THE MOU
Defendants SUBMITTED BY THE VERDE
DITCH COMMISSIONERS FOR
APPROVAL.,
In the matter of the VERDE DITCH
COMPANY
I
INTRODUCTION

A. Background.

By Petition dated December 1, 2014, the Verde Ditch Company (“VDC”) sought
authorization from this Court to enter into a Memorandum of Understating (“MOU”) with the
Salt River Project Agricultural Improvement and Power District and the Salt River Valley Water
Users’ Association (collectively “SRP”), to “come to a comprehensive agreement on the
delineation of lands served by the Verde Ditch that have Historic Water Use.” See MOU at 1, §
D. The VDC Petition, the Court’s Order, and the MOU are attached hereto as Attachment One.
Thereafter, the Court directed that “a copy of the [Court’s Order], along with a copy of the MOU,
shall be served by first class mail, postage prepaid to every Shareholder of the Verde Ditch at the
last known address of the Shareholder on file at the Verde Ditch office.” Id. (Emphasis added).
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No other form of service of the MOU was authorized by the Court. See Order of December 4,
2014 (“Order”). The Order also notified all Shareholders that the Court intended to hold a
hearing on March 5, 2015, to consider any objection to the VDC’s request to enter into the MOU.
Objections to the MOU were to be filed on or before February 17, 2015.

The United States of America is a Shareholder in the Verde Ditch Company. The United
States did not receive notice of either the Court’s Order or the MOU from the Verde Ditch
Company. The United States did receive information regarding this matter from the Yavapai-
Apache Nation on February 3, 2015. The Yavapai-Apache Nation alleges that it received notice
on January 6, 2015. There is no service list attached to the Order or the MOU, nor has the United
States been able to locate any filing with the Court that the VDC completed service as directed.

B. The MOU.

The “Parties” to the MOU are defined as SRP, an agency that is not a party to the
judgment and decree in Hance v. Arnold, and does not hold shares in the VDC; and the VDC.
The stated purpose of the MOU is:

In an effort to avoid the time and cost of extensive litigation regarding entitlement
to Verde River water and to reduce the frustration, expense, and uncertainty for
Verde Ditch shareholders and SRP, the Parties have met in an attempt to come to
a comprehensive agreement on the delineation of the lands served by the Verde
Ditch that have Historic Water Use.
MOU at 1, D. “Historic Water Use” is a defined term meaning “use of waters of the
Verde River System that was (a) commenced on a particular parcel prior to June 2, 1919
or (b) commenced after June 12, 1919 pursuant to a certificate of water right issued by
ADWR or other state agency of similar jurisdiction prior to January 1, 2014 or pursuant
to a severance and transfer of a pre-1919 right approved by SRP.” MOU at 3-4, §4.11.

“The Parties intend for this MOU to set forth a process whereby they can work together, along
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with the water users on the Verde Ditch to agree, as among the Parties, upon the existence of
Historic Water Use for specific parcels served by the Verde Ditch; to attempt to resolve issues
with respect to lands served by the Verde Ditch that do not have Historic Water Use or have
disputes regarding the existence of Historic Water Use . . ..” Id. However, the MOU specifically

excludes “any lands or uses claimed by the Yavapai-Apache Camp Verde Nation . . ..” Id. at 6.
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From a reading of the MOU, it appears that, over time, some Verde Ditch
Shareholders may have changed the place of use of their water right without seeking
leave of court. Accordingly, the Verde Ditch Commissioners seek to “facilitate severance
and transfer so that lands receiving water from the Verde Ditch are amended
appropriately and have a recognized right that is protectable under state law.” Id. at 8, §
8.1. (Emphasis added).

The MOU is a vehicle to reconfigure water rights locations, modify the Judgment
in Hance v. Arnold, and, seek an adjudication of rights as between the Verde Ditch and
SRP. See MOU at 12, 912.4 (“[A]pproval of the Final Settlement Agreement will modify
the existing judgment and decree in Hance v. Arnold . . .”). Finally the VDC agrees that
it will forever forgo a “contest the existence of the SRP Rights in any Proceeding” and it
will not “not to provide financial or other assistance to any other person or entity in
contesting such rights.” Id. at 12.3. Presumably, this paragraph prohibits the VDC from
forever assisting its Shareholders, including the United States in contesting any rights
SRP may claim.

The United States is a Shareholder in the Verde Ditch Company and has made

reserved water rights claims to water in the Verde Valley on behalf of the Yavapai
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Apache Nation as wells as claims to Verde Ditch water. See United States Statement of
Claimant, filed in In Re General Adjudication of All Rights to Use Water in the Gila
River System and Source, Maricopa County Superior Court Casue Nos. W-1 though W-4,
consolidated (“Gila Adjudication’), November 29, 1985, Attachment Two hereto.
(Attachment Two references Claim 36-76228 which is the VDC filing to protect the same

right.) The United States’ claims are adversarial to SRP’s claims on the Verde River.

II
UNITED STATES OBEJCTION

A. Service.

This Court’s Order unambiguously states that every Verde Ditch Shareholder shall be
served “by first class mail at the last known address of the Shareholder on file at the Verde Ditch
office.” Order at 2. There is no offered substitute. Publication is allowed for future “hearings”
but not for the original service.

Failure to serve the United States with the VDC MOU not only violates the Court’s
Order, but also Arizona law. See Taylor v. Tempe Irrigating Canal Co., 21 Ariz. 574, 581, 193
P. 12, 15 (1920) (“In an application to the court for a confirmation or enforcement of the
experimental standard for a change of that standard, ‘as conditions may require and develop,’ all
of the appropriators and users of water under the defendant canal company’s canal should be
served with notice and permitted to appear; for it is apparent that all such are vitally interested”).

In the instant case, there is no evidence that the United States received or was served with
notice. Most troubling is that although the VDC, through its attorney, made an ex parte
application to the Court for authority to provide notice, no effort was made to formally identify

who was entitled to notice. Consequently, no certificate of service was filed with the Court or
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served upon Shareholders. Moreover, no Notice of Compliance was filed with the Court to
demonstrate to whom service was made. Objectors are left to guess whether they were mailed
Notice or simply left off the list. Compliance with the Court’s Order was not given the respect
due, in light of the fact that this matter concerns the initiation of a process whose stated goal is to
modify the Hance v. Arnold, Decree.

B. This Court is without jurisdiction to modify the Hance v. Arnold Decree.

VDC and SRP seek to enter into a final settlement that “will modify the existing
judgment in Hance v. Arnold.” See MOU at 12, §12.4. As noted above, the Arizona Supreme
Court held in Taylor v. Tempe Irrigating Canal Co., that notice is required when seeking to
modify an existing decree. However, in that specific case, the “court retained the power to [do so
in limited circumstances] ‘upon application to the court in this suit hereafter as conditions may
require or develop after due trial of such [issue].”” Taylor, 21Ariz. at 580, 12 P. at 14. No such
reservation is provided for in the Hance v. Arnold judgment or decree.

“In Arizona where there is no set term of court, the inherent power of the court to vacate
or modify its judgment does not extend beyond the point at which the judgment becomes final,
except as authorized by law.” Preston v. Denkins, 94 ariz. 214, 219, 382 P.2d 686, 689 (1963).
There exists no motion by either SRP (not a party to the judgment in Hance v. Arnold) or the
Verde Ditch Company citing any rule of law that would allow the modification of the Hance v.
Arnold judgment. Should that argument be made, however, the United States reserves the right
to respond.

C. When an adjudication of water rights is already pending, and a party has been
noticed as a claimant, that general adjudication is the exclusive forum in which the
notices party may adjudicate water rights at issue in the action.

The MOU concedes that there are pending in the Gila Adjudication, claims filed by the
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Verde Ditch Company to protect its claimed rights under the Verde Ditch — including the United
States’ claims under the Verde Ditch. MOU at 1, § A. The MOU also recognizes that
individuals and others also have filed claims in the Gila Adjudication claiming a right to receive
water from the Verde Ditch. /d. By reconfiguring the lands upon which claims in the Gila
Adjudication are based, in contrast to confirming rights under or enforcing the Hance v. Arnold
Decree, the MOU intends to modify the rights now before the Adjudication Court. The Court is
without jurisdiction to do so.

When a general adjudication of water rights is already pending, that general adjudication
is the exclusive forum in which water rights are to be adjudicated. See Gabel v. Tatum, 146 Ariz.
327, 529, 707 P.2d 325, 327 (App. 1985) (“Subject matter jurisdiction abates when another
county has already assumed jurisdiction in the same matter.””) SRP’s and the Verde Ditch
Commissioners’ assurance that their modification of the judgment in Hance v. Arnold “shall not
be deemed an adjudication of water rights for any particular parcel of land that would otherwise
be determined in the [Gila] Adjudication” is an empty promise. The Court in Gable recognized
that such illusory distinctions are without merit. Entering into settlement negotiations with a
non-party to the Verde Ditch can only be seen as an attempt to provide a different basis for water
rights claimed before the Gila Adjudication court more than 30 years ago.

D. The United States and the Yavapai-Apache Nation have been left out of the process
proposed by the MOU. '

Currently, the United States claims to Verde River water, in its own right and for the benefit
of the Yavapai-Apache Nation, conflict with claims to water of SRP. Nevertheless, the VDC
should not be permitted to exclude either the United States or the Yavapai-Apache Nation from

any benefits that may be derived from the proposed MOU (notwithstanding our objections). Asa
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shareholder in the VDC, the United States is certainly entitled to any benefits that accrue to
shareholders generally. The VDC has not explained why it purposefully excluded the United
States from this process.
I
CONCLUSION
For the reasons stated above, the Verde Ditch Commissioners’ request to enter to the
MOU should be denied.

Respectfully submitted this 17% day of Feb 015.

PaukkBefry
Attorney, Departmen@igg)

Environment & Natural Resources
Division

Indian Resources Section

P. O. Box 44378

Washington, D.C. 20026-4378

(202) 305-0254



VERDE DITCH COMPANY
P. O. Box 2345

Camp Verde, Arizona 86322
(928) 300-3103

December 19, 2014

Special Meeting
Verde Ditch Company
January 24, 2015

Dear Shareholder:

The Verde Ditch Company is hosting an informational meeting for all Shareholders
commencing at 10:00 a.m. on the 24™ day of January, 2015, at the Multi-Use Complex, 280 Camp
Lincoln Road, Camp Verde High School, Camp Verde, Arizona. All Shareholders are urged to attend
this important meeting.

The Verde Ditch Company will be providing background information regarding the analysis
and process that laid the groundwork in the formation of the proposed Memorandum of
Understanding (MOU) with Salt River Project (SRP), a copy of which is enclosed.

The Memorandum of Understanding provides a procedure for Shareholders to protect and
confirm their historic water use through an amendment to the Hance v. Arnold Decree. For the
Shareholders that have a historical use challenge, the MOU provides a process to assist those owners
to obtain a confirmable historical use.

The Verde Ditch Company and the Court want to hear your concerns, objections or
comments to the terms of the MOU. We understand that there will be questions and this will be an
opportunity for Shareholders to receive detailed information and consider others’ comments on the
MOU before the deadline to file a formal objection with the Court.

In 1909, the territorial court for Yavapai County issued a judgment commonly referred to as
the Hance V. Arnold Decree. At that time, there were 16 property owners claiming the right to
receive Verde River water through the Verde Ditch. Currently, there are over 563 Shareholders and
over 1200 acres receiving water or entitled to receive water from the Verde Ditch.

The Commissioners of the Verde Ditch Company have undertaken a multi-year effort to
research and document the historic use of water to every parcel of land that currently receives or may
be entitled to receive water from the Verde Ditch (except for the Yavapai Apache Tribal claims and
uses). This effort has been in cooperation with the Salt River Project. It includes the review of a
variety of information and culminated in the proposed Memorandum of Understanding, which
requires Court approval.



Shareholders
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Fortunately, the vast majority of the current water users historic uses are supported by the
records and are easily confirmed. However, there are over 100 acres presently receiving water from
the Verde Ditch where there are questions and/or potential challenges in documenting a historical
use predating 1919.

Please review the documents enclosed carefully as every Shareholder needs to be
knowledgeable as to the impact of the terms of the MOU. A hearing is now set for March 5, 2015
at 1:30 p.m. at the Camp Verde Judicial Center, Camp Verde, Arizona for consideration of the
MOU. Any objections to the MOU must be filed on or before February 17, 2015.

The Verde Ditch Company will hold multiple workshops commencing in March, 2015 to
provide every interested Shareholder detailed documentation that has been compiled as to a parcel’s
historical water use. A hearing has been set for August 3, 2015 commencing at 9:00 a.m. for the
Court to consider modification of the Hance v. Arnold Decree resulting from the Verde Ditch Report
to be filed with the Court if the Court approves the MOU.

The Verde Ditch Commissioners recommend that every Shareholder consider the information
compiled as to their property and join in the supplementation of existing information to corroborate
a parcel’s historical water use.

Thank you,

Tbe Vernde Ditet (ommisoconens

The Verde Ditch Company, the Commissioners of the
Verde Ditch and the Verde Ditch staff can not provide legal
advice to an individual Shareholder. Every Shareholder is
urged to consult their personal legal advisor regarding
their specific situation and the potential ramifications of
the proposed Memorandum of Understanding.

LRM/clr



Law Offices of
L. Richard Mabery, P.C.
234 North Montezuma Street
Prescott. Arizona B6301-3008
QAR 116
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ichard Mabery, B Dﬁ‘“fﬂ?‘m;.*_i__‘___
L. Richard Mahery, Evg. S “ORAK 1A %H
1. RICHARD MABERY, P.C. T e
Cicik of Suprrier Court
234 North Montezuma Street By:
Prescott, Arizona 86301 Dﬁ'mCULLOCH

(928) 778-1116
maberypc@cableone.net

State Bar 1LD. No. 005188

Attorney for Verde Ditch Company

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF YAVAPAl

GEORGE W. HANCE, et al., No. PI1300CV4772
Plaintiffs, Division 1
VS, PETITION FOR APPROVAL
OF A MEMORANDUM OF
WALES ARNOLD, et ux., et al,, UNDERSTANDING AND

AUTHORITY FOR THE VERDE
DITCH COMMISSIONERS TO
PROCEED

Defendants.

In the matter of the VERDE DITCH
COMPANY

The Verde Ditch Company, through the Court-appointed Commissioners, Albert Dupuy,
Je.,Vernon Hilbers, John Teague, Craig Cooley and David Myers, and in furtherance of the
Application to allow the Verde Ditch Commissioners to negotiatc a Memorandum of Understanding
filed February 14, 2014, request that the Court adopt a Scheduling Order for the approval of the
Memorandum of Understanding (MOU) and authority for the Verde Ditch Commissioners to

proceed to implement the MOU) on behalf of the Verde Ditch once approved

Page fof § 7 }‘ 0D \/
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L.. Richard Mabery, P.C.
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19;

Prascott, Anzona 86301-3008

The Verde Ditch Company has undertaken a multi-year study to obtain and compile historical
records from various sources and to document current Shareholders and places of use of water
obtained from the Verde Ditch pursuant to the Orders and Rules established under the Hance v.
Arnold Decree entered March 23, 1909. The Commissioners have reviewed multiple documents
including Verde Ditch records, Shareholder ledgers, written stalements, maps, Yavapai County GIS
records, surveys, photographs, patent applications, affidavits, pictures and other information to assist
in the documentation and correlation of historical water uses to lands supplied Verde River water
by the Verde Ditch.

The Verde Ditch Company has, and will in the future, engaged surveyors, engineers,
hydrologists, attorneys, Verde Ditch staff and others to assist in the compilation and examination
of documents and correlate the historical water uses with the current water uses delivered from the
Verde Ditch. Currently, there are approximately 1,100 - 1,400 acres receiving or believed to be
entitled to receive water from the Verde Ditch. Since the establishment of the Verde Ditch in the
1860s, changes have occurred as to the historical water uses and it is in the best interests of the Verde
Ditch Company and Shareholders, utilizing all of the available information, to correlate, supplement
and confirm the historical water uses for lands included within the Hance v. Arnold Decree
determinations.

Attached hereto is a copy of the latest version of a proposed Memorandum of Understanding
(MOU) between the Verde Ditch Company, the Salt River Project Agricultural Improvement and
Power District and the Salt River Valley Water Users Association (collectively SRP). (Exhibit 1).

The Verde Ditch Company is governed by the 1909 Hance v. Arnold Decree and subsequent
orders entered by the Yavapai County Superior Court. The Rules and Regulations of the Verde
Ditch (promulgated August 8, 1989) do not address or provide specific authority for the

Page 2 0f §
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Law Offices of
L. Richard Mabery, P.C.
234 North Montezuma Street

Prescott, Ar

Commissioners lo execute Memorandum of Understanding or undertake any of the provisions to be
performed by the Verde Ditch Company.

Accordingly, the Verde Ditch Company requests that the Court:

1. Set a date for a hearing for consideration of any Sharcholder objections to the
execution by the Verde Ditch Commissioners on behalf of the Verde Ditch of the
Memorandum of Understanding with SRP and for the Verde Ditch Company to
undertake all actions neccssary to implement the MOU pursuant to the terms and
conditions of the MOU or as may be modified by the Court.

2. Require that any Shareholder objections to be filed in writing with the Court not less
than 15 calendar days prior to a hearing.

3. Authorize the Verde Ditch Commissioners (and designated agents) to facilitate
public workshops and meetings with the Shareholders to review and examine the
information compiled as to the historical water use on the respective property(s)
owned by a Sharcholder. A Shareholder with additional information regarding the
historical water use on a parcel scrved by the Verde Ditch and desires that such
information be considered in the preparation of the Verde Ditch Report to the Court
shall provide copies to the Verde Ditch Company for review and consideration.

4. Direct that the Verde Ditch Company file a preliminary report with the Court
regarding the documented historical water uses and the report shall be made available
to all Shareholders not less than 60 days prior to any hearing.

5. Set a date for a hearing for the Court to consider confirmation of the historical water

uses as stated in the Preliminary Report (or as may be modified from time to time by
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Law Offices of
L. Richard Mabery, PC.
234 North Montezuma Street
Prescott, Anzona 86301-3008
(Q08) 778-1116

the Court) and which describes the acreage with an historical water use and entitled
to receive Verde River water from the Verde Ditch.

6. Establish a deadline for any Shareholder objections to a Verde Ditch Report or
historical water use be filed in writing and not less than 30 days prior to a scheduled
hearing.

7. Authorize the Verde Ditch Company to provide notice to all Shareholders as follows:
A. Self-addressed, stamped envelope dc;livercd viafirst-class U. S. mail, postage
prepaid, to every current Shareholder of the Verde Ditch at the last known

address of the Sharcholder as shown on the records of the Verde Ditch

Company.
B. Publication of a notice of the hearing to be published in a newspaper of local

circulation once a week for a minimum of four weeks and the first
publication shall be not less than 60 days prior to the hearing.
C. Copies of all Petitions, Orders, Notices and a copy of the MOU shall be
posted on the Verde Ditch website.
D. Copies of all Petitions, Orders, Notices and copies of the MOU shall be
available at the Verde Ditch office, 432 South 1* Street, Camp Verde,
Arizona for any Shareholder.
8. Direct and authorize such further notices or actions by the Verde Ditch
Commissioners as deemed appropriate to implement and fulfill the conditions of the
MOU to be performed by the Verde Ditch Company.
il
1/
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Law Offices of
L. Richard Mabery, P.C.
234 North Montezuma Street
Prascott, Anzona 86301-3008
(928, 778-1116

il

a/ ‘ <
RESPECTFULLY SUBMITTED lhi/ day Ma 2014,

v
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/ /" /Law Offices ¢fL. Rizlm Mabery, P.C.
e

234 North Monlez» 1 Street

Prescott, Arizon? 01
Attorney for Vefdé Ditch Company
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MEMORANDUM OF UNDERSTANDING
REGARDING SETTLEMENT PROCESS

This Memorandum of Understanding Regarding Settlement Process is entered into
this day of , 2014, by and among the Verde Ditch Company, the Salt
River Project Agricultural Improvement and Power District, and the Sait River Valley Water
Users’ Association. Capitalized terms used herein are defined in Section 4 below.

RECITALS

A VDC, on behall of the water users receiving water from the Verde Ditch,
claims certain rights to divert and use the waters of the Verde River, with claimed priority
dates as carly as 1868. VDC has filed Statement of Claimant No. 39-50029 in the
Adjudication to protect these claimed rights and other claimed rights. Individuals and other
organizations have filed individual Statements of Claimant wherein they claim the right to
receive water from the Verde Ditch.

B. VDC is an unincorporated association that operates through five
Commissioners appointed by and acting pursuant to the authority of the Hance v. Arnold
Court, Yavapai County Case No. 4772. The Verde Ditch Commissioners cxecuting this
MOU on behalf of VDC do so with the express prior approval and authority of the Hance v.
Arnold Court, which has continuing jurisdiction and remains the Master of the Verde Ditch.

C. SRP and the shareholders of the Association claim certain rights to divert and
use the waters of the Verde River, with claimed priority dates as early as 1869. SRP has
filed Statements of Claimant Nos. 39-50053 (as amended), 39-50054 (as amended), and 39-
50055 (as amended) in the Adjudication to document and protect these claimed rights and
other claimed rights.

D. In an effort to avoid the time and cost of extensivc litigation regarding
entitlement to Verde River water and to reduce the frustration, expense, and uncertainty for
Verde Ditch shareholders and SRP, the Parties have met in an attempt to come to a
comprehensive agreement on the delineation of the lands served by the Verde Ditch that have
Historic Water Use.

E. The execution and implementation of this MOU is believed to be appropriate
to provide long-term certainty for landowners served by the Verde Ditch, to assist the Verde
Ditch in long term planning and implementation of improvements for increased efficiency
and management of water delivery and to promote and assist in continued economic stability
as a result of such certainty for the lands that the Parties agree are legally entitled to receive
water from the Verde Ditch and will, among other things, facilitate the resolution of pending
order to show cause proceedings previously filed by SRP or which might arise hereafter
against certain water users served by the Verde Ditch.



F. The Parties intend for this MOU to set forth a process whercby they can work
together, along with the water users on the Verde Ditch, to agree, as among the Parties, upon
the existence of Historic Water Use for specific parcels served by the Verde Ditch; to attempt
to resolve issues with respect to lands scrved by the Verde Ditch that do not have Historic
Water Use or have disputes regarding the existence of Historic Water Use; and to provide a
process to ensure that only lands that have Historic Water Use receive and usc water from the
Verde Ditch.

G. This MOU is not intended to address or resolve any attributes of any water
rights other than that Historic Water Use exists for particular parcels of land. Issues such as
priority date, quantity, purpose of use, and season of usc are specifically lcft for resolution in
some other forum or agreement.

AGREEMENT

NOVW, THEREFORE, in consideration of the foregoing and the mutual promiscs
stated hercin, and other good and valuable consideration, the receipt and sufficiency of which
is hereby acknowledged, the Parties hereby agree as follows:

1. Incorporation of Recitals and Exhibits. The recitals set forth above and all attached
exhibits are hereby expressly incorporated and included as part of this MOU.

2. Effectiveness. This MOU shall become effective upon the Execution Date.
3. Term and Termination. This MOU shall continue in force for a period of five (5)

years from the Execution Date and shall thereafter be automatically renewed for additional
periods of two (2) years, unless and until terminated as follows:

3.1.  This MOU may be terminated at any time upon mutual written consent of the
Parties. .

3.2.  This MOU may be terminated by any Party, upon thirty (30) days’ written
notice to the other Party, if any of the Completion Targets are not met, as long as such failure
to meet the Completion Targets is not the result of an intentional act by the terminating
Party.

3.3, This MOU may be terminated by either Party if the other Party is in breach of
a material provision of this MOU and such breach remains uncured for a period of sixty (60)
days after written notice delivered by the non-breaching Party pursuant to Section 19. SRP
shall be considered to be one Party for purposes of this Subsection 3.3.

(R



34. For good cause shown. this MOU may be terminated by cither Party by filing
an appropriate pleading with the Hance v. Arnold Court and entry of an appropriate order
reciting the good cause shown as the basis for terminating this MOU.

4. Definitions.

4.1.  “Adjudication” shall mean In re the General Adjudication of All Rights to Use
Water in the Gila River System and Source, Maricopa County Superior Court Cause Nos. W-
1 through W-4 consolidated.

42. “ADWR?” shall mean the Arizona Department of Water Resources, an agency
of the State of Arizona.

4.3.  “Association” shall mean the Salt River Valley Walter Users’ Association, an
Arizona territorial corporation.

44. “Completion Targets” shall mean those cumulative completion goals set forth
in Section 11.

4.5. “District” shall mean the Salt River Project Agricultural Improvement and
Power District, a political subdivision of the State of Arizona, established pursuant to Title
48, Chapter 17 of the Arizona Revised Statutes.

4.6. “Execution Date” shall mean the date upon which this MOU is fully executed
by the Parties and approved by the Hance v. Arnold Court.

4.7. “Final Settlement Agreement” shall mean, as set forth in Section 12, that
written settlement agreement regarding Historic Water Use for lands served by the Verde
Ditch expected to be executed by the Parties and submitted to the Hance v. Arnold Court for
review and approval.

48. “Green Lands” shall mean those lands described in Subsection 5.3.02 and
depicted on Exhibit 1.

4.9. “Hance v. Arnold” shall mean that case in the Yavapai County Superior Court
captioned as “George W. Hance, et al. v. Wales Arnold, et al.” (Case No. 4772).

4.10. “Hance v. Arnold Court” shall mean the Yavapai County Superior Court, and
any appellate court or successor court (including federal courts) with continuing jurisdiction
over Hance v. Arnold.

4.11. “Historic Water Use” or “HWU” shall mean use of the waters of the Verde
River System that was (a) commenced on a particular parcel prior to June 12, 1919 or (b)
3



commenced after June 12, 1919 pursuant to a certificate of water right issued by ADWR or
other state agency of similar jurisdiction prior to January 1, 2014 or pursuant to a severance
and transfer of a pre-1919 right approved by SRP.

4.12. “Historic Water Use Agreement” or “HWU Agreement” shall mean an
agreement exccuted pursuant to Section 7.

4.13. “MOU” or “this MOU” shall mean this Memorandum of Understanding
Regarding Settlement Process, including all exhibits hereto.

4.14. “Orange Lands” shall mean those lands described in Subscction 5.3.04 and
depicted on Exhibit 1.

4.15. “Party” or “Partics” shall mean SRP and VDC.

4.16. “Procceding” shall include any judicial, administrative, or legislative
proceeding.

4.17. “Purple Lands” shall mean those lands described in Subsection 5.3.03 and
depicted on Exhibit 1.

4.18. “Recciving Property” shall mean the property to which a severance and
transfer is made pursuant to a Severance and Transfer Agreement.

4.19. “Severance and Transfer Agreement” shall mean an agreement to sever and
transfer pursuant to Section 8 or 9.

4.20. “SRP” or “Salt River Project” shall collectively mean the District and the
Association.

4.21. “SRP Rights” shall mean any rights or claims to rights to use water on land
included within the Salt River Reservoir District, a map of which is set forth in Exhibit 2,
regardless of whether such rights are claimed or held by the District, the Association, or
Association shareholders.

4.22. “Transferee” shall mean a person or entity owning the property to which a
severance and transfer is made pursuant to a Severance and Transfer Agreement.

4.23. “Transferor” shall mean a person or entity owning the property from which a
severance and transfer is made pursuant to a Severance and Transfer Agreement.



4.24. “Transferring Property” shall mean the property from which a severance and
transfer is made pursuant to a Severance and Transfer Agreement.

4.25. “VDC” shall mean the Verde Ditch Company, an unincorporated association
that opcrates and maintains the Verde Ditch pursuant to the March 23, 1909 order issued in
Hance v. Arnold, as subsequently modified or amended.

4.26. “Verde Ditch” shall mean the ditch and associated water delivery system from
the Verde River located near Camp Verde, Arizona, and operated and maintained by VDC
pursuant to orders issucd by the Hance v. Arnold Court.

4.27. “Verde Ditch HWU Lands” shall mean those lands that are described in
Subscction 5.3.01 and depicted on Exhibit I.

4.28. “Working Understanding” shall mean onc or more of a series of preliminary
and common understandings reached by the Parties with regard (o the existence of Historic
Water Use for particular parcels of land served by the Verde Ditch, as documented by this
MOU or as may be subsequently modified as provided herein.

5. Working Understanding on Verde Ditch HWU Lands, Green Lands,
Purple Lands, and Orange Lands.

5.1.  As part of the negotiation of this MOU, the Parties have reviewed and shared
their records regarding (a) which lands are currently receiving and using water from the
Verde Ditch, (b) which lands served by the Verde Ditch have Historic Water Use, (c) which
lands are owned by individuals or entities who possess shares to the Verde Ditch based upon
Hance v. Arnold, and (d) which lands are entitled to receive water based upon the historical
records of VDC and SRP.

5.2.  Upon comparison of their respective records, the Parties have come to
Working Understandings regarding various issues with respect to the lands served by the
Verde Ditch and their respective Historic Water Use. For purposes of this MOU, those
Working Understandings are preliminary and are not binding on the Parties or on any other
individual or entity. The Working Understandings are compilations of multiple records and
sources to further the process of ultimately ensuring that only lands that have Historic Water
Use receive and use water from the Verde Ditch.
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5.3.  The Parties have come to a Working Understanding that:

.01.  Approximately 1,067.7 acres served by the Verde Ditch have Historic
Water Use. Those lands arc referred to herein as Verde Ditch HWU Lands and arc generally
depicted on Exhibit 1. The designation of Verde Ditch HWU Lands by the Parties does not
include any lands or uses claimed by the Yavapai Apache Camp Verde Nation, and the
exclusion of those lands is not intended to imply the existence of Historic Water Use or lack
thereof on those lands.

.02.  Approximately 914.3" acres of Verde Ditch HWU Lands arc currently
receiving and using water from the Verde Ditch. Those lands are referred to herein as
“Green Lands” and are shown in green on Exhibit 1.

.03.  Approximately 155.7° acres of Verde Ditch HWU Lands are not
currently receiving or using water from the Verde Ditch. Those lands are referred to herein
as “Purple Lands” and arc shown in purple on Exhibit 1.

.04.  Approximately 153.8" acres are currently receiving or using water from
the Verde Ditch but which appear to lack records that support Historic Water Use. Those
lands are referred to herein as “Orange Lands” and are shown in orange on Exhibit 1.

5.4. The Parties recognize and acknowledge that individual water users on the
Verde Ditch or others might have information that would conflict with or supplement the
information upon which the Parties have utilized in the review and compilation of Verde
Ditch HWU Lands, Green Lands, Purple Lands, and Orange Lands. The Partics agree to
review any additional information in good faith and, upon a common determination by the
Parties that one or more aspects of a Working Understanding were incorrect or incomplete,
to modify this MOU to reflect a revised Working Understanding, to inform the Hance v.
Armold Court to that effect in writing, and to proceed accordingly as set forth in this MOU.
Notwithstanding any provision herein, nothing provided herein shall limit or restrict any user
of water from the Verde Ditch from presenting information or supplemental alternatives or
evidence to the Master of the Verde Ditch for consideration at an evidentiary hearing set for
that purpose on or before March 1, 2015.

" The number of acres, as to any category or designation, remains preliminary and subject to further changes as
additional information is ohtained and reviewed.



6. Interim Actions During Pendency of this MOU.

6.1. During the time between the Exccution Date of this MOU and the date when
the Final Settlement Agreement entered into pursuant to Section 12 becomes effective, SRP
agrees 1o not contest, in any Proceeding, the existence of Historic Water Use for (a) Green
Lands or (b) Orange Lands for which Severance and Transfer Agreements have been
executed, approved by the Parties, and recorded. SRP further agrees to not provide financial
or other assistance to any other person or entity in contesting such Historic Water Use.

6.2. During the time between the Exccution Date of this MOU and the date when
the Final Settlement Agreement entered into pursuant to Section 12 becomes effective, VDC
agrees to (a) not contest the existence of the SRP Rights in any Proceeding and (b) not
provide financial or other assistance Lo any other person or entity in contesting such rights.

6.3. Subsections 6.1 and 6.2 shall not survive the termination of this MOU
pursuant to Section 3 at any time prior to the datc when the Final Settiement Agreement
becomes effective.

7. Agreement upon the Existence of Historic Water Use for Green Lands.

7.1.  Upon and after the Execution Date, the Parties agree to work cooperatively
and to meet with individual water users on the Verde Ditch who own Green Lands, in order
to achieve agreement upon the existence of Historic Water Usc for those Green Lands.

7.2.  Upon achicving agreement with the rclevant landowner(s) upon the existence
of Historic Water Use for a particular parcel, the Parties and the landowner will execute an
HWU Agreement. In thc HWU Agreement, SRP shall agree, in writing, to not contest the
existence of Historic Water Use for the Green Lands at issuc in that agreement in any
Proceeding. Also in the HWU Agrecment, the owner of the Green Lands shall agree, in
writing, to not claim Historic Water Use for any other lands on the parcel in question (as the
scope of that parcel is defined in the HWU Agreement) as against SRP in any Proceeding;
(b) to not sell, transfer, or otherwise convey any VDC shares to another parcel unless such
conveyance is made in conjunction with a severance and transfer performed pursuant to the
procedures set forth in this MOU; and (c) to not expand water use on the parcel except in
conjunction with the acquisition of other water rights pursuant to the procedures set forth in
this MOU.

7.3. Upon execution by all necessary parties of an HWU Agreement for a
particular parcel of Green Lands, the HWU Agreement shall be recorded in the real property
records of the Yavapai County Recorder.






