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L. Richard Mabery, Esq.

L. RICHARD MABERY, P.C.

101 East Gurley Street, Suite 203
Prescott, Arizona 86301

(602) 778-1116

State Bar I.D. No. 005188

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF YAVAPAI

GEORGE W. HANCE, et al. No. 4772

Plaintiff, Division 3

vVS. MOTION FOR RECONSIDERATION,
AND/OR MOTION TO REOPEN CASE
FOR ADDITIONAL EVIDENCE
AND/OR MOTION FOR NEW TRIAL

WALES ARNOLD, et ux., et al.

N P it N s st P P st

Defendant.
) (Oral Argqument Requested)

Petitioners in this matter, the Commissioners of the Verde
Ditch, respectfully request that the Court reconsider its decision
as set forth in the Minute Entry dated November 6, 1990, or, in the
alternative, reopen the matter for additional evidence, or, alter-
nately, grant a new trial, all as more fully set forth in the
attached Memorandum of Points and Authorities.

This motion is made pursuant to Rule 59, Arizona Rules of
Civil Procedure, and Rule IV(h), Uniform Rules of Practice for the
Superior Court, and is supported by the pleadings on file herein and
the attached Memorandum of Points and Au;g%;ities.

RESPECTFULLY SUBMITTED this day of

Cj%/kichard Mabery
1 E. Gurley St., Ste

Prescott, Arizona 8630
Counsel for VERDE DITCH
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MEMORANDUM OF POINTS AND AUTHORITIES

The apparent basis of the Court’s decision as set forth in
the Minute Entry dated November 6, 1990, was that "the Court does
not find that Plaintiff presented any evidence that Defendants
Davis’ land is legally burdened with any sort of easement right,
either primary or secondary, in favor of Plaintiff. The 1963 Rules
and Regqulations, Exhibit No. 1 in evidence, may possibly be inter-
preted to burden the lands of shareholders in the Ditch Company, but
there is no sufficient evidence to conclude that the Davises are
shareholders.” The complexity in understanding the process and
issues before the Court requires a brief digression as to the

history of the Verde Ditch and the Hance v. Arnold, No. 4772,

decree.

The Verde Ditch, as it is now known, is approximately
eighteen miles in length. Its point of diversion is in the Middle
Verde area and it continues on the west side of the Verde River
around the Town of Camp Verde, generally running parallel to Salt
Mine Road south of Camp Verde. The earliest appropriation of water
on record appears in the year 1868. The ditch was originally used
not only for agricultural purposes, but also supplied water to the
calvary post at Fort Verde. While the lands served by the Verde
Ditch have not changed (approximately 1400 acres), the number of
land owners has increased from the original eleven mentioned in the
1909 decree to approximately five hundred today.

After 1868, the affected property owners in the area of
the Davises’ property grouped together with their neighbors to
construct the relevant portion of the Verde Ditch. The ditch
crossed property owned by different ditch constructors and carried

2
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irrigation water to their respective properties. Throughout the
period that the ditch has been in existence, the users of the ditch
and the commissioners (after 1908) have used the area adjacent to
the ditch to perform maintenance and keep the ditch in operation.
Title 73, Chapter II, Section 19, of the 1901 Arizona Revised
Statute provided:

In case a community or people desire to
construct an acequia in any part of this terri-
tory, and the person desiring to construct the
same are the owners or proprietors of the land
upon which they design constructing the said
acequia, no one shall be bound to pay damages
for such land, as all persons interested in the
construction of said acequia are to be benefit-
ted thereby.

The Davises’ property involved in this litigation is a
part of an original U.S. patent dated June 11, 1900, and recorded in
Book 52 of Deeds, Pages 223-225, Records of Yavapai County, Arizona.
The patent, signed by President William McKinley, was recorded
September 22, 1900, and provided in its pertinent portion:

To have and to hold, the same together with all
the rights, privileges, immunities, and appur-
tenances, of whatsoever nature, thereunto be-
longing, unto the said William Stephens and to
his heirs and assigns forever; subject to any
vested and accrued water rights for mining,
agricultural, manufacturing, or other purposes
and rights to ditches and reservoirs used in
connection with such water rights, as may be
recognized and acknowledged by the local cus-
toms, laws, and decisions of courts, and also
subject to the right of the proprietor of a
vein or lode to extract and remove his ore
therefrom, should the same be found to pene-
trate or intersect the premises hereby granted,
as provided by law; and there is reserved from
the lands hereby granted, a right of way there-
on for ditches or canals constructed by the
authority of the United States.

(Exhibit 1)
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On October 20, 1908, William J. Davis conveyed the proper-
ty to Ellsworth W. Monroe, as shown by a Warranty Deed in Book 86 of
Deeds, Page 562, Records of Yavapai County, Arizona. That deed
included not only a description of the real property, but also the
following:

Together with an undivided one-fortieth

(1/40) interest in and to the New Verde Ditch

built by John Wood and others for the purpose

of conveying the water of the Verde River onto

and irrigating the above and other lands in

Verde Valley Arizona (sic).

(Exhibit 2)

On or about February 24, 1908, George W. Hance and
Partheny H. Hance, as Plaintiffs, filed their Amended and Supplemen-
tal Complaint in the District Court of the Fourth Judicial District
of the Territory of Arizona, in and for the County of Yavapai. The
Complaint requested that the court establish the rights of certain
parties in and to the use of water flowing in the Verde Ditch and
also requested:

[T]hat the court appoint some suitable superin-

tendent, who shall supervise and superintend,

under the authority and direction of the court,

the proper appropriation and distribution of

said waters, with power, conferred by the de-

cree of this honorable court, to enforce the

same; and that the court determine in what

proportion each of such appropriators shall

contribute to the expense of the care and main-

tenance of said ditches and pipe line.

(Exhibit 3)

On or about March 3, 1908, the court entered its first
Interlocutory Order appointing the first ditch commissioner. As
part of the duty of the ditch commissioner, he was to "keep the
ditch clean" and "he shall put the ditch in repair from the diver-

sion from the river to the last farm irrigated." After further

4
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consideration and arguments by the parties, it appears that Judge
Sloan entered his Conclusions of Law and Judgment setting forth the
respective water rights of the parties and establishing how the
expenses and repairs would be borne by those persons entitled to use
water flowing in the ditch. (Exhibit 4)

The Arizona Enabling Act, Section 32, states:

State courts * * * shall * * * be the succes-

sors of * * * the district courts of said Ter-

ritory as to all such cases arising within the

limits embraced within the jurisdiction of said

courts, respectively, with full power to pro-

ceed with the same and award mesne or final

process therein; * * *,

Thus, it appears, as would be true of virtually all
property adjacent to the Verde Ditch, that the Davises’ predecessor
in title, (in this particular case, E. W. Monroe) was in fact a
party to the original litigation for the Stipulation of Facts filed
in the Hance v. Arnold action indicates on p. 3 that the owners in
the new ditch include "E. W. Monroe, 3/40 or 15/200." (Exhibit 5)

There is no dispute that the Verde Ditch has been in
existence for over one hundred years. Since the entry of the Hance
v. Arnold decree in 1909, the ditch commissioners, under the guid-
ance of the Yavapai County court, have operated and maintained the
ditch. In order to operate and maintain the ditch, the commission-
ers and their agents have necessarily required access to the areas

adjacent to the ditch.

In Miller v. Douglas, 7 Ariz. 41, 60 P. 722 (1900),

Douglas brought an action to recover damages and to obtain an
injunction restraining the defendant from interfering with the ditch
through which Douglas was diverting water to irrigate his land. The
ditch so used by Douglas was constructed across the defendant’s

5
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property when the property was owned by the defendant’s predecessor
in interest. The court, in holding that Miller could not now com-
plain about the location of the ditch or Douglas crossing his land
to maintain the ditch, stated as follows:

The position is assumed by the defendant
that plaintiff has no right to go through the
Brookline pasture-field; that every time he
went into the field to reconstruct the dam he
was a trespasser; and that, being a trespasser,
the defendant could fill up plaintiff’s ditch
without being subjected to damages. It is
conceded by the defendant that an appropriator
of water can change his point of diversion, but
it is denied that he can enter the inclosure of
another for that purpose; and some argument has
been made before the court and on the brief as
to what extent one may go upon the inclosure of
another, while the same is public land, to make
such new diversion. There is some conflict in
the evidence as to whether the Brookline ranch
from the time that W. C. Land inclosed it had
been in the actual, or even the legal, occupa-
tion of any one during all the years up to the
time defendant went into possession, and using
it, until he sold to Miller. If so, he and his
successor are estopped by acquiescence. It is
certain, under the evidence, that Douglas built
the canal through the Brookline ranch in 1890,
and ever afterwards, up until he was disturbed,
in December, 1896, maintained the canal and
maintained the dam in the Brookline ranch. If
Land was in possession of it, he had allowed
all time to go by in which either he or his
successor to him could complain. If he were
not in possession, and the ranch was of the
nature of unoccupied public land at the time
Miller came into possession, it is clear that
Miller would have to take it subject to the
conditions in which he found it.

7 Ariz. at 44.
Wedgworth v. Wedgworth, 20 Ariz. 518, 181 P.2d 952 (1919),
was another action where the plaintiff brought suit against defen-

dants to enjoin interference with the flow of irrigation water in a

* % % % %
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ditch over the defendants’ lands. The court held that the defen-
dants had no right to interfere with the plaintiff’s ditch located
on the defendants’ property and stated:

The long~continued use by the plaintiff of
the Center ditch for the purpose of conducting
the water purchased by him from the Buckeye
Irrigation Company under a claim of absolute
and permanent right, under the circumstances
above stated, amounted to more than a mere
revocable license. The right claimed by the
plaintiff was not temporary in its character,
but evidently based upon the assumption that he
had such right and followed by conduct on his
part consistent therewith. The acquiescence on
the part of the defendant J. B. Wedgworth was
not merely by silence, but by affirmative acts
and conduct on his part. On the basis of such
right, the plaintiff expended money and adjust-
ed his affairs, so to speak, with reference to
such right. 1In this situation the doctrine of
estoppel by acquiescence applies, and the de-
fendants are estopped from denying the right
claimed by the plaintiff. Miller v. Douglas, 7
Ariz. 41, 60 Pac. 722; 2 Kinney on Irrigation
and Water Rights, Secs. 1126, 1127. The court
below therefore properly enjoined the defen-
dants from interfering with the right of the
plaintiff to conduct the water purchased by him
from the Buckeye Irrigation Company through the
Center ditch.

20 Ariz. at 522.

The testimony is clear that the commissioners or agents or
employees of the ditch company have used the areas along the ditch
on the Davises’ property numerous times in the past and it will be
necessary to continue to do so in the future if the ditch is to be
properly and safely maintained. Since 1909, the Verde Ditch has
been under a court order with directions to maintain the ditch and
deliver water to the shareholders. There is no point in having
rights to water carried by a ditch if there is no right to have the

ditch and maintain it. As is stated in San Bernardino Vallev
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Municipal Water District v. Meeks and Daley Water Company,

Cal.Rptr. 51, (Cal. 1964):

Since use of water is the sine gqua non of an
appropriative or prescriptive water right, it
follows that the transportation system neces-
sary to get the water to the place of use is as
much a part of such water rights as are the
works constructed at the point of diversion.

38 Cal.Rptr. at 54.

In Papa v. Flake, 18 Ariz.App. 496, 503 P.2d 972,

Arizona Court of Appeals stated:

The prior existence of the easement is not
questioned. The law is well settled that a
dominant owner, using due care to not needless-
ly increase the burden of a servient tenement,
has a right to enter upon the servient tenement
for the purposes of upkeep and repairs of the
easement. The easement carries with it the
right to do all acts necessary and proper in
order to obtain full enjoyment of the easement.
(citations omitted)

In Mosher v. Salt River Valley Etc. Assn.,
24 Ariz. 339, 209 P. 596 (1922), the court
quoted with approval the following from 2
Kinney on Irrigation and Water Rights, 2d ed.
Sec. 992, and authorities cited:

"’'Where a permanent easement has once been
acquired over the lands of another, and the
ditch or canal has once been constructed,
the owner of the primary easement has the
right, as a secondary easement, to go upon
the lands and remove obstructions from the
ditch, and to make other repairs necessary,
consistent with the full enjoyment of the
easement. Such a right or easement carries
with it the right to the full enjoyment of
the easement itself. . . .’'" 24 Ariz. at
344, 209 P. at 597.

The owner of an easement has the right to enter
a servient estate at all reasonable times to
effect the necessary repairs and maintenance.
(citations omitted)

18 Ariz.App. at 498.




LAW OFFICES OF
L. RICHARD MABERY, P.C.
101 E GURLEY » SUITE 203
PRESCOTT, ARIZONA 86301
(602) 778-1116

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

, L e

Mosher v. Salt River Valley Etc. Assn., 24 Ariz. 339, 209

P. 596 (1922), involved a factual situation similar to the Davis
issue. Moshers began to construct a wooden platform over a portion
of the canal bank located on their land. The platform was apparent-
ly constructed about four feet above the bottom of the canal and
consisted to timber joists two inches by eight inches laid upon
timbers placed on the sides or banks of the ditch. The trial court
granted a restraining order and temporary injunction ordering Mosher
to remove the structure placed on the canal banks. The court found
the law well-settled that a right or easement for a ditch carries
with it the right to the full enjoyment of the easement itself,
including the right to enter, repair and do those things necessary
to the full enjoyment of an easement. The right to preserve the
flow of water in the ditch also extends to the removal of obstruc-
tions from the natural stream from which the water is taken.
Therefore the question arose whether the structure erected by
Moshers unreasonably interfered with or obstructed the practical
operation and use of the canal. The court stated:

We would certainly not be warranted in holding as

a matter of law that this structure 118 feet in

length and but four feet above the bottom of the

ditch is to be justified as consistent with the

full enjoyment of the easement to operate, main-

tain and use the canal, and the necessity of

access thereto for repair and to clean the same

of earth, debris and other obstructions that

naturally accumulate there. The finding of the

court that under circumstances of proper opera-

tion a necessity exists for access to the ditch

and siphon for these purposes, with the other

facts found, including the customary and prior

use of the ditch as an open one, we think support

the conclusion of law and the judgment based

thereon that the construction of the wooden plat-

form constitutes in the respects alleged an in-

terference with the easement rights of the United

States in and to the ditch.

9
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24 Ariz. at 345.
The general rule of law is in accord with the Arizona

authorities. In 45 Am Jur 2d Irrigation Sec. 77, the rule is simply

stated as follows:

The rights of one having an easement for irri-
gation purposes are measured and defined by the
purpose and character of the easement. The owner
of a ditch or canal which runs across the lands
of another has the right to enter on such lands
in order to do necessary cleaning and to make
needed repairs. * * *

As a general rule, one purchasing land across

which lies an irrigation ditch takes subject to

the easement therefor, provided, of course, the

condition of the ditch is such as to charge the

purchaser with notice.

Not unsurprisingly, this is not the first time that the
issue of the Verde Ditch easement across shareholder or nonshare-
holder property has come before the Yavapai County Superior Court.
In fact, a review of the Yavapai County Superior Court’s files
indicate that in 1981, the then commissioners of the Verde Ditch,

Ted Allert, Glen W. Everett and Vince V. Higginbotham, filed an

Order to Show Cause in the Yavapai County Superior Court against The

19||Seedling Nursery Inc., an Arizona corporation, James A. Ziemkowski

20
21
22
23
24
25
26
27

28

and Betty L. Ziemkowski and Outpost Townhouses, an Arizona partner-
ship, in Cause No. C-39195. 1In that case, respondents Seedling
Nursery, Inc. and the Ziemkowskis were not shareholders in the Verde
Ditch. The respondents argued strenuously that the Verde Ditch had
not been on their side of the ditch for numerous years. The Verde
Ditch agreed that its use of the westerly bank on The Seedling
Nursery's property for movement of equipment up and down the ditch
bank had not been used in many years, but that the ability to move
up an down the ditch was needed and necessary to properly maintain

10
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the ditch. The Honorable James Hancock granted the injunction and
restraining order against both shareholder and nonshareholder alike.
Seedling Nursery and Ziemkowskis appealed the action to the Arizona
Court of Appeals. Division I of the Arizona Court of Appeals issued
a unanimous Memorandum Decision pursuant to Rule 28, Arizona Rules
of Civil Appellate Procedure, upholding the trial court’s determina-
tion.

In a Judgment entered October 17, 1986, in the combined

cases, Allert, et al., Commissioners of the Verde Ditch Company v.

Albert James, et al., Nos. 44140 and 45701, the Yavapai County
Superior Court, Division 1, granted an easement to the Verde Ditch
Company across a nonshareholder’s property (James) "of sufficient
width, along each side of the Verde Ditch to allow for ingress,
egress and the maintenance and repair of the Verde Ditch as it
exists over and across the following described property * * *,"
(Exhibit 6) The Arizona Court of Appeals upheld the trial court'’s

decision in Verde Ditch Company v. James, 157 Ariz. 369, 758 P.2d

144 (1988).
dn November 28, 1988, the Yavapai County Superior Court,

Division 2, in The Estate of Virginia F. Webb v. The Verde Ditch

Co., et al., No. 47115, entered a final Judgment where the court,
after trial, entered its order granting:

[Tlhe rights of the Verde Ditch Company in the
Verde Ditch which crosses said real property and
a secondary access easement for maintenance and
repair of the Verde Ditch. The primary and sec-
ondary easements are defined as an area thirty
(30) feet in width on each side of the Verde
Ditch, measured from the center line of the Verde
Ditch as it exists as of the date of this Judg-
ment. The secondary access easement for mainte-
nance and repair of the Verde Ditch shall include
the right of the Verde Ditch Company to cut and

11
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remove any trees, brush or other growth contained

within the easement way at such time as removal

is needed or necessary for the maintenance and

repair of the Verde Ditch.

(Exhibit 7) Again, the plaintiff, The Estate of Virginia Webb, was
not a shareholder in the Verde Ditch.

Thus, in three previous decisions of the Yavapai County
Superior Court, including two appeals therefrom, access to both
sides of the ditch for maintenance and repair has been upheld.

Since the original pronouncements of Judge Sloan, Judge
Jack L. Ogg, Judge the Yavapai County Superior Court and Master of
the Verde Ditch, issued Rules and Regulations dated June 4, 1963.
In those Rules and Regulations Judge Ogg provided as follows:

2. The Commissioners, their agents, employees

and equipment shall have the right of usage at

any time of necessary work areas adjacent to the

Ditch in pursuit of maintenance, repair and oper-

ation of the facility. * * *

3. Construction or installation of gates,

buildings, cross-fences, or any other obstruction

over the Ditch or in the work area which may

interfere with usage of the work area or Ditch is

forbidden.

Neither of the paragraphs set forth above state or indicate
that they were, expressly or implicitedly, applicable only to share-
holders. The only language in Paragraphs 2 and 3 of Judge Ogg’s
promulgated Rules and Regulations which referred to a shareholder
was contained in Paragraph 2, wherein he stated that private proper-
ty of shareholders may be crossed in order to gain access to ditch
work areas. The restriction on crossing private property of a
nonshareholder to reach the ditch is not only supported by logic,

but also the general law of easements. If the Verde Ditch Company

needs to reach a work area along the ditch, it must either do so by

12
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moving up and down the ditch bank itself, or crossing a sharehold-
er’'s property to reach the ditch. Judge Ogg simply prohibited the
crossing of a nonshareholder’s private property to reach the ditch.
Such an interpretation is entirely consistent with the remaining
portion of the Rules and Regulations. The 1963 Rules and Regula-
tions were recorded on March 19, 1984 in Book 1615, Pages 551-553,
Official Records of Yavapai County, Arizona.

On August 8, 1989, the current Master of the Verde Ditch,
Judge Richard Anderson, revised the Rules and Regqulations after
public comment and a hearing, and entered an Order Promulgating New
Rules and Requlations for the Operation of the Verde Ditch. The
revised Rules and Regulations were recorded on September 17, 1989,
in Book 2192, Pages 204-212, Official Records of Yavapai County,
Arizona. Rules 2 and 3 thereof provide as follows:

2. The commissioners, their agents and/or
employees, using appropriate equipment, shall

have the right of useage (sic) at all times to

the work areas adjacent to and on both sides of

the ditch for the purposes of maintenance, re-

pair, and operation of the Verde Ditch. Private

property may be crossed in order to gain access

to the Verde Ditch.

3. Construction or installation of gates,
buildings, posts, fences, cross-fences or any

other obstruction along or over the ditch or in

the area adjacent to the ditch which interferes

with the flow of the Verde Ditch or the ability

of the Verde Ditch commissioners, agents or em-

ployees to move necessary equipment up and down

the ditch and ditch banks is prohibited.

Both Judges Ogg and Anderson recognized the need and
necessity of being able to maintain the ditch. In Paragraph 1 of
the 1963 Rules and Reqgulations Judge Ogg stated that "the procedures
must be renovated if the irrigation water necessary to the welfare

* % % % %
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of shareholders is to be available for continued delivery." Like-
wise, Judge Anderson stated in the beginning paragraph of his Order
Promulgating New Rules and Requlations that "[e]xisting procedures
must be revised and amended if the water necessary for the welfare
and needs of all of the Verde Ditch shareholders is to be available
now and in the future." Mr. Davis admitted that he bought his
property after the recording of the 1963 Rules and Regulations, and
that he built his fence before the recording of the 1989 revised
rules. Davis simply disputes the need or necessity of being able to
repair or work on the ditch from his side of the ditch bank.

The decision of this Court as reflected in the November 6,
1990 Minute Entry must be reviewed. With thirty-six miles of ditch
bank to maintain, the Verde Ditch Company simply cannot be constant-
ly moving from one side to the other to maintain the ditch because
of newly created obstructions on its historical and previously used
ditch bank. If left as it is, the November 6, 1990 Minute Entry
will lead to chaos and confusion, an increasing inability to repair
and maintain, and/or a multitude of lawsuits to determine whether a
right of use and easement exists as all of the previous court
determinations have held or whether a new rule of law now applies.

For all of the foregoing reasons, it is respectfully
requested that the Court reconsider its decision as reflected in its
November 6, 1990 Minute Entry or, in the alternative, reopen the
trial for additional evidence to prove to the Court that the
Davises'’ predecessors in title were in fact original parties to the
Hance v. Arnold litigation and for the Court to take judicial notice

of the other Yavapai County Verde Ditch Judgments, or that the Court

14
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grant a new trial pursuant to Rule 59(a)(8) because the decision is

not justified by the evidence and is contiary to law.

COPY of the foregoing MOTION FOR
RECONSIDERATION, MOTION TO REOPEN
CASE FOR ADDITIONAL EVIDENCE AND/OR
MOTION FOR NEW TRIAL mailed this

/0, _ day of January, 1991, to:

Douglas G. Wymore, Esq.
1136 East Campbell
Phoenix, Arizona 85014
Counsel for DAVIS

A/,

Ditch.Wkl

15
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