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FAVOUR MOORE & WILHELMSEN, P.A.
Post Office Box 1391 SO
Prescott, AZ 86302-1391

Ph: (928)445-2444 - Wy D
David K. Wilhelmsen, #007112 B 4 T
Attorneys for Plaintiffs

IN THE SUPERIOR COURT OF ARIZONA
COUNTY OF YAVAPAI

JOHN B. CUNDIFF and BARBARA C. Case No. CV 2003-0399

)
CUNDIFF, husband and wife; BECKY NASH, )
a married woman dealing with her separate ) Division 1+~
property; KENNETH PAGE and KATHRYN )
PAGE, as Trustee of the Kenneth Page and ) PLAINTIFFS’ REPLY TO RESPONSE
Kathryn Page Trust, ) TO OBJECTION TO COX’S LODGED
) FORM OF JUDGMENT ON
Plaintiffs, ) MANDATE
Vvs. )
)
DONALD COX and CATHERINE COX, )
husband and wife, )
)

Defendants.

Plaintiffs, John and Barbara Cundiff, Becky Nash, and Kenneth and Kathryn Page (hereinafter
collectively referred to as “Cundiff”), hereby reply to Defendants Donald and Catherine Cox’s
(hereinafter “Cox”) response to objection form of judgment upon remand from the Court of Appeals.
This reply is supported by the following memorandum of points and authorities, the Memorandum
Decision issued by the Court of Appeals, Division One, May 24, 2007, as well as the record in this
matter.

RESPECTFULLY SUBMITTED this 27" day of August, 2007.

FAVOUR MOORE & WILHELMSEN, P.A.

By: % g ﬁ —
d K. Wilhelmsen

Post Office Box 1391
Prescott, Arizona 86302-1391
Attorneys for Plaintiffs
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MEMORANDUM OF POINTS AND AUTHORITIES

COX’S ARGUMENT IN SUPPORT OF FORM OF JUDGMENT
IS WHOLLY DEPENDENT UPON COX’S
SELF-SERVING INTERPRETATION OF THE APPELLATE COURT’S
MEMORANDUM DECISION

Cox’s response to Cundiff’s objection to the Cox’s proposed form of judgment on remand,
dated August 20, 2007, confirms Cox’s counsel’s wholly inappropriate twisting of the Court of
Appeals written memorandum decision in this case. Simply put, Cox cannot proffer their form of
judgment on remand without interpreting and reading into the decision to their obvious benefit findings
and rulings which are not found in the text of the appellate court’s decision.

The Court of Appeals did not find that the other landowners subject to the recorded covenants
(which Cox crudely attempts to persuade this Court’s decision by speaking of them as “Affected
Owners”) are “indispensable” parties. There is no language in the Memorandum Decision to support
such a conclusion. Rather, the Court of Appeals left this determination to be made by this Court.
Obviously, this Court will entertain motion practice and oral argument on the issue. But, for Cox to
presuppose that this Court will rule in their favor, thereby dispensing with these necessary litigation
predicates, is a presumption borne of a (at best) misguided attempt to impermissibly accelerate
litigation and have this Court find in their favor.

The Court of Appeals’ decision was quite clear that this Court was to determine whether the
other Coyote Springs Ranch landowners were indispensable parties. Only then, can this Court make
a determination on whether these other landowners are to be aligned as party-defendants or party-
plaintiffs, and who is to bear the cost of service. Again, while Cox undoubtedly very much desires that
they shift the entire burden to Cundiff, that self-serving desire does not permit them to run an end-game
around this Court and the Court of Appeals by including language in their form of judgment that

materially alters the appellate court’s decision.




Therefore, absent language in the Court of Appeals memorandum decision to support
paragraphs 2, 3 and 4 of Cox’s proposed form of judgment on remand, these provisions must be
stricken and/or Cox’s form of judgment denied entirely. Cox simply cannot interpret the Court of
Appeals decision to deprive this Court of its jurisdiction to hear and determine the issues set forth in
those provisions, and render judgment in their favor without this Court having ruled upon those
matters. The obvious objectionableness of Cox’s position requires little reflection.

RESPECTFULLY SUBMITTED this 27" day of August, 2007.
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Original of the foregoing filed
this 27" of August, 2007, with:

Clerk, Superior Court of Arizona
Yavapai County

120 S. Cortez Street

Prescott, Arizona 86302

A copy of the foregoin
hand-delivered this 27" day
of August, 2007, to:

Honorable David L. Mackey
Division One

Superior Court of Arizona
Yavapai County

120 S. Cortez Street
Prescott, Arizona 86302

and, a copy mailed this
27" day of August, 2007, to:

Mark Drutz
Jeffrey Adams

MUSGROVE, DRUTZ & KACK, P.C.

1135 Iron Springs Road
Prescott, Arizona 86302
Attorneys for Defendants Cox

BYW
avid K. Wilhelmsen

FAVOUR MOORE & WILHELMSEN, P.A.

By: ? e /_.Za;;
K. Wilhelmsen

Post Office Box 1391
Prescott, Arizona 86302-1391
Attorneys for Plaintiffs




