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FAVOUR, MOORE & WILHELMSEN, P.A. B\.,Jﬂ'n% °gﬂk Y’
Post Office Box 1391 =<

-y
Prescott, AZ 86302-1391
028/445-2444
David K. Wilhelmsen, #007112
Marguerite Kirk, #018054

Attorneys for Plaintiffs
IN THE SUPERIOR COURT OF ARIZONA
COUNTY OF YAVAPAI

JOHN B. CUNDIFF and BARBARA C.
CUNDIFF, husband and wife; ELIZABETH
NASH, a married woman dealing with her
separate property; KENNETH PAGE and
KATHRYN PAGE, as Trustee of the
Kenneth Page and Catherine Page Trust,

Plaintiffs,

Case No. CV 2003-0399 DO~
Division 1
Plaintiffs’ Separate Statement

of Facts in Support of
Motion for Summary Judgment

VS.

DONALD COX and CATHERINE COX,
husband and wife,
Defendants.

— S St S Noraat? St e Nt st vt s Wonua et

Plaintiffs, by and through undersigned counsel, in accordance with Rule 56(c)(2) hereby
provide their separate statement of facts, with attached exhibits incorporated herein, in support of their
motion for summary judgment on Defendants’ affirmative defense of waiver of the prohibition against
business and commercial enterprises contained in the Declaration of Restrictions governing Coyote
Springs Ranch.

RESPECTFULLY SUBMITTED this 28" day of July, 2004.

FAVOUR, MOORE & WILHELMSEN, P.A.

By WM’L WU~k
D K. Wilhelmsen
Marguerite Kirk
Attorneys for Plaintiffs
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SEPARATE STATEMENT OF SUPPORTING FACTS

1. Plaintiffs John and Barbara Cundiff are owners of real property located in Coyote Springs
Ranch, as legally described in their Joint Tenancy Deed, a true and correct copy attached hereto and
by this reference incorporated herein as Exhibit 1 (Plaintiffs’ ownership of real property in Coyote
Springs Ranch admitted by Defendants, Cundiff, et al. v. Cox, CV 2003-0399, Answer to Plaintiffs’
First Amended Complaint, May 21, 2004, at Y1, p.1.)

2. Plaintiff Becky Nash is an owner of real property located in Coyote Springs Ranch, as
legally described in her Warranty Deed, a true and correct copy attached hereto and by this reference
incorporated herein as Exhibit 2 (Plaintiff’s ownership of real property in Coyote Springs Ranch
admitted by Defendants, Cundiff, et al. v. Cox, CV 2003-0399, Answer to Plaintifjs’ First Amended
Complaint, May 21, 2004, at {1, p.1.)

3. Plaintiffs Kenneth and Kathryn Page, as Trustees of the Kenneth Page and Kathryn Page
Trust, are owners of real property located in Coyote Springs Ranch. Cundiff; et al. v. Cox, CV 2003-
0399, First Amended Complaint for Injunctive Relief, March 18, 2004, at Y1, p.1 (Admitted by
Defendants, Cundiff, et al. v. Cox, CV 2003-0399, Answer to Plaintiffs’ First Amended Complaint,
May 21, 2004, at {1, p.1.)

4. Coyote Springs Ranch is located in Yavapai County, Arizona, and consists of that land as
more particularly described in the Declaration of Restrictions, a true and correct copy attached hereto
and by this reference incorporated herein as Exhibit 3 (Defendants admit that the Declaration of
Restrictions “speaks for itself.” Cundiff; et al. v. Cox, CV 2003-0399, Answer to Plaintiffs’ First
Amended Complaint, May 21, 2004, at 45, p.1.)

5. The Coyote Springs Ranch Declaration of Restrictions was recorded on June 13,1974, in
Book 916, Pages 680-681-632, Official Record s of Yavapai County, Arizona. Exhibit 3. (Defendants
admit that the Declaration of Restrictions “speaks for itself.” Cundiff; et al. v. Cox, CV 2003-0399,
Answer to Plaintiffs’ First Amended Complaint, May 21, 2004, at 95, p.1.)

6. The Declaration of Restrictions, provides in relevant part:

2




O 0 NN N AW NN -

NN N NN R /e e e e e e e e
A U £ W N = © WV ® NN NN kW DD = O

2. No trade, business, profession or any other type of commercial or industrial
activity shall be initiated or maintained within said property or any portion thereof.

% ¥ %

7. (e) No structure whatsoever other than one single family dwelling or mobile
home, as herein provided, together with a private garage for not more than three (3)
cars, a guest house, service quarters and necessary out buildings shall be erected,
placed or permitted to remain on any portion of said property.

%k %k ok

15. No outside toilet or other sanitary conveniences or facilities shall be erected or
maintained on the premises. .

17. The foregoing restrictions and covenants run with the land and shall be binding
upon all parties and all persons claiming through them until June 1, 1994, at which
time said covenants and restrictions shall be automatically extended for successive
gerliods of ten (10) years, or so long thereafter as may be now or hereafter permitted

y law.

* % %

19. If there shall be a violation or threatened or attempted violation of any of said
covenants, conditions, stipulations or restrictions, it shall be lawful for any person or
persons owning said premises or any portion thereof to prosecute proceedings at law
or in equity against all persons violating or attempting to, or threatening to violate any
such covenants, restrictions, conditions or stipulations, and either prevent them or him
from so doing or to recover damages or other dues for such violations. No failure of
any other person or party to enforce any of the restrictions, rights, reservations,
limitation, covenants and conditions contained herein shall, in any event, be construed
or held to be a waiver thereof or consent to any further or succeeding breach or
violation thereof. The violation of these restrictive covenants, condition or stipulations
or any or more of them shall not affect the lien of any mortgage now of record, or
which hereafter may be placed of record, upon said premises or any part thereof.

Exhibit 3. (Defendants admit that the Declaration of Restrictions “speaks for itself.” Cundiff, et al.
v. Cox, CV 2003-0399, Answer to Plaintiffs’ First Amended Complaint, May 21, 2004, at Y5, p.1.)

7. In April 1998, Defendants Catherine and Donald Cox, purchased real property located in
Coyote Springs Ranch. (Defendants admit their ownership of land located in Coyote Springs Ranch,
Cundiff, et al. v. Cox, CV 2003-0399, Answer to Plaintiffs’ First Amended Complaint, May 21, 2004,
at§1, p.1.)

8. On or about August 2000, Defendants Catherine and Donald Cox commenced development
and improvement of their real property in Coyote Springs Ranch. Deposition of Catherine Cox, June
22, 2004 at p. 49, line 18 through p.50, line 3 (a true and correct copy of referenced deposition




O© 60 ~1 O w»n b W DN

N LW R W RN Rk O O NN WD - O

transcript attached hereto and by this reference incorporated herein as Exhibit 4.)

9. Since approximately August 2001, Defendants Cox’s improvements and development of
the subject land included drilling a well, obtaining electricity, construction of a driveway, placement
of a mobile home, erection of a perimeter fence, grading of the property, and installation of irrigation
lines that cover nine (9) acres of their land. Deposition of Catherine Cox, June 22, 2004 at Exhibit 4;
at p. 51, lines 14-18 (a true and correct copy of referenced deposition transcript attached hereto and
by this reference incorporated herein as Exhibit 5); at p.63, lines 2-18 (a true and correct copy of
referenced deposition transcript attached hereto and by this reference incorporated herein as Exhibit
6); and, at p. 64, line 2 through p.65, line 16 (a true and correct copy of referenced deposition
transcript attached hereto and by this reference incorporated herein as Exhibit 7.)

10. Since January 2002, Defendants Cox utilize their Coyote Springs Ranch real property for
the production of trees, shrubs, and the like for their nursery business. Deposition of Catherine Cox,
June 22, 2004 at p.63, line 19 through p.64, line 1 (a true and correct copy of referenced deposition
transcript attached hereto and by this reference incorporated herein as Exhibit 8.)

11. Since January 2002, Defendants Cox have had one-full time employee, who has been and
continues to be assisted by two to three other employees, that work exclusively at their Coyote Springs
Ranch property who is responsible for maintaining all trees produced on their property. Deposition
of Catherine Cox, June 22, 2004 at p.66, line 14 through p.67, line 12 (a true and correct copy of
referenced deposition transcript attached hereto and by this reference incorporated herein as Exhibit
9)

12. On May 15, 2003, Plaintiffs filed their complaint and request for injunctive relief against
Defendants on the grounds that Defendants’ nursery enterprise located in the subdivision, violated the
recorded Declaration of Restrictions prohibiting business or commercial activity. Cundiff; et al. v. Cox,
CV 2003-0399, Complaint for Injunctive Relief, May 15, 2003.

13. Defendants filed their verified answer to the amended complaint on May 21, 2004,

specifically raising the affirmative defenses of laches, waiver and estoppel. Cundiffv. Cox, C V 82003-
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0399, Answer to First Amended Complaint, May 21, 2004.

14. Defendants additionally claimed as an affirmative defense that the complaint was “barred

because of Plaintiffs’ own negligence, acts, omissions, carelessness and/or inattention.” Id.

Defendants further requested an award of their attorney’s fees and costs under A.R.S. §12-341.01. Id.

DATED this 28" day of July, 2004.

ORIGINAL of the foregoing
filed this 28" day of July, 2004 to:

Clerk, Superior Court of Arizona
Yavapai County
Prescott, Arizona

A copy hand-delivered this 28™ day
of July, 2004 to:

Honorable David L. Mackey
Division One

Superior Court of Arizona
Yavapai County

Prescott, Arizona

and a copy hand-delivered this
28™ day of July, 2004 to:

Jeffrey Adams

MUSGROVE DRUTZ & KACK, P.C.

1135 Iron Sprlngs Road
Prescott, Arizona 86302

By: Wb@«L Wl

Margueije Kirk

FAVOUR, MOORE & WILHELMSEN, P.A.

By W Uzl
Dalgd K. Wilhelmsen
Marguerite Kirk
Post Office Box 1391
Prescott, AZ 86302-1391
Attorneys for Plaintiffs
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Recording Requested By:
FIRST AMERICAN TITLE

When Recorded Mail To:

JOHN AND BARBARA CUNDIFF IRST AMERICAN TITLE 1NS CO

COYQTE SPRINGS RD. ATE: 04/21/92 TIME: 16:20

PRESCOTT VALLEY, AZ 86314 FEE: 7.00 SC: 4.00 FT: 1.060
BDOK 2475 PAGE 174 PAGES: 004

INSTRUMENT # 92156093
OFFICIAL RECORDS OF
YAVAPAL COUNTY
PATSY C. JENNEY

REQUEST OF:

Escrow No. 253-100-0066222 JOINT TENARCY DEED

For the consideration of TEN AND NO/100 DOLLARS, and other valuable considerations, I or
we,

PAULINE H. ANDERSON, a married woman who acquived title as
Pauline H. Schleif
the GRANTOR
do hereby convey to

JOHN B, CUNDIFF AND BARBARA C. CUNDIFF, husband and wife
the GRANTEE

not as tenants in common and not as a community property estate, but as joint tenants with
Xight of survivorship, the following described real property situate in Yavapai County,
rizona:

Lot 8834, PRESCOTT VALLEY UNIT NINETEEN, according to the. plat of record in the
of fice of the County Recorder of Yavapati County. Arizonh, ' cor!.,led in Book 15
of Maps, pages 45-48.

EXCEPTING THEREFROM all the gas, oil, minerals apd-
petroleum as reserved in various instruments of ¥

el mh nces, covenants, conditions

SUBJECT TO: Existing taxes, assessments, liep¥
7 ts,of record.

restrictions, rights of way and _£ase

And the GRANTOR does warrant the title
matters above set forth.

The GRANTEE by signing the acceptani;é evidence thete ind

premises as Joint tenants with the ‘ri htﬁ?f ,;urvivorship“ o
or as tenants in common.

Dated: _April 2, 1992
ACCEPTED AND APPROVED:

: tion to acquire said
6 not=as community property

STATE OF
) ss.
County of
This instrument was acknowledged and executed before me this L day of %u_a.({__
19 22, by __PAULINE H. ANDERSON
My Commission Expiggss2edfall?5 i~ quﬂ)fluwci
DONNA . maURIcE 3 Notary Public
MOTARY PURLIC « MINNE SOTA
WRIGHT COUNTY
chumkwn F.wnnaf:h. ?a. 1095
STATE OF ARIZONA ; i
ss.
County of Yavapai ) S

}'gis J_n'stgument was acknowledged and executed before me this Z5__ day of &&cﬁ-ﬁ_f
—JOHN B, CUNDIFF AND BARBARA C. CUNDIFF >

My Commission Expires: _E,T/Lb{//

OTT L WEBB. NOTARY PUBUCNotary P'J!ﬂje’

RIZONA
E%‘Xé‘ﬁf‘s’sﬁ?&’ "EXPIRES 64794 50%2475 wz1T4

FAT-AZ 6052 (Rev. /975G




When recorded, return to:

Nancy Tomczak, Legal Assistant
SANTERRE & VANDE KROL, LTD.
7333 E. Doubletres Ranch Rd., #200
Scottsdale,

Arizona 85258

586905 EK 3773 P6 827

Yavaral County

Patsu Jennau-Colon, Recorder

09/05/2000 03:06F PASE 1

SANTERRE & UstiDEL KRAL LTD

RECORDING FEE 7.00

SURCHARGE 4.13)
FOSTHGE 1.0

WARRANTY DEED

FOR VALUE RECEIVED,

KENNETH A. PAGE and KATHERYN J. PAGE, husband and

wife, as Grantors,

HEREBY CONVEY TO:

ALL RIGHT, TITLE AND INTEREST of Grantors, together; vmh all rights and privileges

BECKY J. NASH, wife of Thomas Nash, as her sole and

separate property, as Grantee,

appurtenant to or becoming appurtenant to, the followmq—descﬂba‘d :property, to wit:

Subject to current taxes and other. asseissmén
easements, rights-of-way, enwmbranch
obligations and liabilities as may ap
all persons whomsoever.

INWITNESS WHEREO)

A day of

Approximately ten (10) acreslocated am {;oydtai i ngs Road,

Coyote Springs, Arizona, as mores;iac 5

Exhibit*A" aftached hereto

é‘ooﬁd the Graniets warrant the title against

 described on

it$, reservations in patents and all
ns, “ovenants, conditions, restrictions,
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STATE OF ARIZONA )

) ss.
County of Maricopa )
On this _ A/ day of , 2000, before me, a Notary Public,

personally appeared Kenneth A. Pag¢/and Katheryn J. Page, to me known or satisfactorily
proven to be the persons whose Tiames are subscribed to this instrument, and they
acknowledged to me that they executed the same.

My commission expires:

GADVK\DOCS\page. desd 2
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D N OF PERTY CONVEYE

All that portion of the Northeast quarter of the Northeast quarter of Section 25,
Township 15 North, Range 1 West of the Gila and Salt River Base and Meridian, Yavapai
County, Arizona, described as follows:

COMMENCING at the Northeast corner of said Section 25, being a found G.L..0.
brass monument; thence South 89 degrees 56 minutes 00 seconds West, along the North
line of said Section 25, 660.66 feet to the TRUE POINT OF BEGINNING;

THENCE South 00 degrees 06 minutes 53 seconds East, 660.42 feet to a found
rebar, L.S. 12005; thence South 89 degrees 54 minutes 50 seconds West, 660.54 feet;
thence North 00 degrees 07 minutes 28 seconds West, 660.65 feet to a point on the North
line of said Section 25; thence North 89 degrees 56 minutes 00 seconds East, along said

North line, 660.65 feet to the TRUE POINT OF BEGINNING (containing 10.02 acres more
or less).

G:\DVK\DOCS\page.deed 3




7

g AN, r“!cordod. 'rﬂt\lr‘ e i:- e e s . o , . g
,_gtt‘n. Qonlin 2w, o' . A ST S ST o
233 North 7t} =St£::§4-’|“ht'¢lt:i 'O"‘-ﬁ $'J"'-0&::" '.'-':.: (‘, W L. ,

oo st Mool

STAYE OF ARIZONA, Gounty of Yavopal—iv. | . - e
¥ dg hetaby cart '|h‘| the Wiikty Tlrvmaibh wes ng pld‘:mmlo‘d‘n: fhe request of miﬂm., M.'bd.-—m.....m
3 PR . AN

o te e el st

o . e R T e O Rookn. T llen: Offictal Records.
" higndd. G Gl Recads, of Yovapal Cowtbyy Aiiona,* 15 o T Tt '
WIINESS-yM.m? affictal éosl ﬁ-muﬂﬂnwd{'ﬂ.wﬂtm" ¥ ) .
oo A T L B3 R 7 PATSY G, EY) 'w km% .._iz N )
L R R . ..‘% Biss ww oPopuly | pei.
CUYOTE SPRINGS RANCH | - o . _

' S o T R AT R : T P
-~_;DEOMRA1‘ION!W.RESTRIGTIGNS . . 'y,

Ny e

KNOW ALY MEN BY YHESE PRESEWISS .
) e ';l \'.‘ » 'h;‘lali‘ .

. AR “ub de lw ot . . _

. 'That Robert D. Conlin and mrgafct',peu..t_:opli.nj his wife, auvd.David A..Conlin, Jre, *
husband of Amne Conlin, dealingiwith his: wole and sepaxats, property, being the ownexs of ...
all the following descxibed prémises, situated in the County of Yavapati; ‘State of
Arizoma, to-witt Lo R

L TP AR "f” SRR U CE A 0t .
. GOVERNMENT LOTS One’ (1), apd Tvo.(1) and the South half of the
.'Northeagt: quoxter and the Southeast quarter of Soction One (1)3
all of Section Twelve.(12);:tha-East half and thé East hslf of
the Esat half of [the Southwest quarter and the Bast half of -
. the Bast half of [the;Northwabt quarter’ and’ tha Northwest quarter '
. of the Nqrtheast quirter of the, Northwest quarter of Section
. Thirteen (13); the Baet, half of Section Twenty-four (24)3

Lo . . the Bast half of Sectlion.Twent: wfive '(25), 811 in Township it

...\ Ptfeeen (15) North, Ranga.Ona, (1) West of ‘tho Gila .and Salt
_River Base and Méridianj end -

A g 0 U . [ :.\.'5_.;_- . .

.\ ALL of Saction Six (6); all of Section Seven (7),:GOVERMMENT " . = . - | .
S Lm o“.f(l)."‘m -_(2). ,,Thx'. (3').: lnd Four (h)g"nd th. smth-,".‘ L, g
" . eagt quarter of the Southwost.quaxter and the South half. of ‘the )

_ Nogthoast quartey of the Southwest quarter of Section NWineteen
. €19), 211 .4n Towhship Fifteen (15) North, Range Ono (1) East
-+ of the Cila and Sale River. Baga and Meridian. . : P

_and depiring .to eatablivh tho n{th'c of the vse and enjoymont of the premiscs herelnabavé

% dggenibed peonetines tidvolna frer voforred to s property or promisdg, doos horeby doclaro
. snid premiscs subject to thy following expresa coverants and scipulations sa to the use

and enjoymont . thereof, 411°of which are to bo construgd as restrictive covenants running

r‘\

with the titls to said premiscsjand each and every part and parcel thercof and with eaqh

aid every conveyance ‘thereof heyeafter made to-wit: )

. 1. Each and evory parcel of the aboye~-described premises shall bo kndéun, and described
a8 residentiel parcels; that is to say, wobils, modular ox poymancnt dwellings way bo
srepted and maintained upon seid premises, subject to linitations with yespect therefo as
herelubelow. sgt, foxth, .. S SN W o

PR . P P . .
2. No tzads, businegs, profession or sny other type of commorcial or industrial
setivity shall be, initisled or maintained within said property o any pertion thereofs.. .

: vt";4?1?’-:&:?1".????93;;:“:!“111’")%" gﬂa&gﬁng gha pose s
e

N - o R S - i P T T "
o : ‘Gl 0k DOLGRIYEIEA: o7 o AVAR Ny
i lots i pazceleiorstractsiicontaining é%ﬁethml%ltiuﬁ.;(2,1&:15:953,,@9;%, nox shall improvemonts
be erected or maintained in ox.upon any, lot, parcel or tract containing less than such
nine (9) gross acres. . . :

4, Mo atructure oF hpéw;mht of. sity. kind or nature whatsoever shall be evected,
perwitted or maintained upon, over or 8cress thu sascocnts oF reosexvations for utilicies
or drainagae, 1f any.” N ) i '

5. .Residence buildings mu;t ‘be cpmpl,ece_d"vithln tvelvae (12) months from comachCrment
of .construction, . No. gazage, carport or other puilding shall be commenced; or orected upon
‘sny portion of said property until the main dwelling tuilding complying with this
Declaration 4o -under construction or has ‘begn moved onto the premises, Comnoncement of
construction, for-the purposes pf thiy Déclavation, shall be doomed to bo the date materiel,

vaw or otheruiso, shall have been placed or. ptored upon the presiges,
6. All residence 'b;:i’lding'u-. to be erec'te'd, constructed, mointained or moved wpon ghe

premises or any portion thercof, as the cese'may be, shall bo of new construction, Resi-
denco buildings shall have concrete founditions and harduoed, or concreto {lonrings,

oA !j‘.’ '-‘l""'" o



7. {a) -All single fan.aily residoncos other ‘than mobile homes shall requive 1,000
squaye feet of ground floor area including stozega but exclusive of any portion thercof

usud*for.opén porches, pergolas, patios, caxports or garages, whether or not they are
attached to, or adjacent t¢ said resldence.

. ] L . !
(b). Mobile homes shall (1) contain not less than 720 square feet of ground floor
svea devoted to living purpescs; (2) be wot loss than 12 feet im widthj ) be placed
30 that the floor thereof is pot more than 8 iaches above the ground level;

. ] -
() 'Travel Trallers or campera may occupy homesites during vacation: peviods, not
to exceed three (3) weeks in any vhe season, or during the period of residence conatruction.

(4) Mo piéfpbruatéci or'pu.-e-ere'cted ;lwelrtng having less than the above applicable
square foot yequirements, exslusive of open porches, pargolas. or sttached gavage, if any,
shell be erected, permitted or maintained on any portion of sald property. .

. (e) No structure whatever other than: ons aingle family dwelling or wobile home, as
herein provided, togetlier with a private: garage for not more than three (3) cars, s )
guest house, service quarters and necessary out buildings shall be erected, placed or pex-
witted to vremain on sny portion of gaid property.

8. No 'Real Estate' or 'Por Sala’ sign or signs exceeding 24" by 24" may be erected
or maintained on’ said premisea, No general advertising signs, billboards, unsightly
cbjects or public or private nuisances shall be ezected, placed or permitted to remsin on
any partion of said premises,

9. No abandened auto or suto parte or used machinery or other salvaga or junk ghall
be placed or permitted to zremain on any portion of saild premises. :

10. Wo swine shall be valsed, bred or kept upon said premises, Said premises shall
uot be used in any way or for gny purpose that may emit foul or moxious odoxrs.

11. ' Bo mobile home shell be used or permitted to vemain upon any lot unless such wobile
home shall have two hundred (200) square feet of permament rpof, excluaive of mobile homa
roofing, and two hundred (200) squere feet of concrete flooring, including cabanag, porches,
storage, caxports and garages, but exclusive of any portion thereof used as £looring ox
base for said mobile home,.’ . '

12, M.l. styuctures on sald lota - shall be of new construction, not exceeding 35 fest
in hesght, and no buildings shall be moved from any other location onto any of gaid lots
with the exception of prefabricated or pre-erected dwellings where the use theveof is
permitted,” . ' :

13. No ‘temporary building may be moved onto or eccnstructed on s2id premises, with
the exception of temporary-chop or office structuras exected by contractors, oF buildings
during the actusl bonafide construction or @ permitted structura upon the premises, provided
the contractor or builder agrees to remove such tempornr{ shop or office structurg within
five 1:5_) days after the actual f£inal completion date of his construction activities of the
premises, .

14, No comstruction shed, basement, garage, tent, shack or othex temporary structure
shall &t auy time be used as & residence sither temporarily or permanently.

15, No xesidence or dwelling shall bs occupied or used prior to installations therein
of water flush toilets and sanitsry conveniences or facilities and shall be maintained in
3 sanitery manner and in conformity with sl) applicable local, county or state laws, as ths
case may be. No outside toilet or other sanitary convenlences or facilities shall be
erected oy maintained upon said premises.

16, ‘All garbage ¢r trash containers, ofl tanks, bottled gas tanks and other such
facilitles must ba underground ox placed in an enclosed axea 50 88 to not be visible fren
the adjoining properties, b

17, The foregoing restrictiops and eovenants run with the land and shall be binding
upon all parties and-all pexsons claiming through them until June 1, 1994, at which tims
said covenants and. restrictions shall be automatically extended for successive periods
of ten (10) yeais, or so long thexeafter as may be now or hereafter permitted by law,

18, Invalidation of any of the restrictions, covensnts or conditions above by Judge

ment Of court order shall in no way affect any of the other provisions hereof, which
shall remain In £full foree and effect. :

wee Y10 enc B2



19, If there shall be & .violation-or threatened or attempted violation of auy of

said covenants, conditions, stipulatiina or restrictions, it shull be lawful for any pex~

son or persons owning said pramises or any portfon thereof to prosccute procecdings at law

or in equity agsinst al} persons violating or attempting to, or threstening to violate any

such covenanta, vestxictions, conditions ox stipulstions, and either prevént them ox hin

from so doing or to recover damages or other dues for such violations. No fatlure of eny

other person or party to enforce 'sny of the restrictions, rights, reservations, limitatious,

covenants snd conditions containéd herain shall, in any event, be constxued or held to be

& waiver thereof or congent to any further or succeeding breach or violation thereof., The

violation of these restrictive covenants, conditions or stipulations or any one ov mexe 0f
then shall not affect the lien of any mortgage now of record, or which hereafter may be
placed of vecord, upon said premises or any pext thereof.

«f Declaration of

STATE OF ARTZONA

County of '!.ﬁricopa ;“'

On this, the 12th day of June, 1974, personally appeared Robert D. Conlin and
Margsret Dell Conlin, his wife.

IN WITNESS WMEREOF, I have hereunto set my hand and officlsl sesl,

My ccmmis.s'icih' explres: w-o/r 7’ -('L. I R e
. . Notary Public

?

STATE OF ARIZOWA, )
County of Mapicopa )°5°

On this, the 12th day of June, 1974, personally appesred David A. Conlin, Jx.
IN WITRESS WHEREOF, I have heveunto set my hand and official seal.

My comisslogt!-expirus.." e T S :
Notary Public

+
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SUPERIOR COURT
YAVAPAI COUNTY, ARIZONA
DEPOSITION OF:

CATHERINE COX

JOHN B CUNDIFF and BARBARA C.
CUNDIFF, husband and wife;
ELIZABETH NASH, a married woman
dealing with her separate
property; KENNETH PAGE and
KATHRYN PAGE, as Trustee of the
Kenneth Page and Kathryn Page
Trust,

vSs. Case No. CV 2003-0399

DONALD COX and CATHERINE COX
husband and wife,

)

)

)

)

)

)

)

)

)
Plaintiffs, )
)

)

)

)

)

)
Defendants, )
)

PURSUANT TO NOTICE, the deposition of CATHERINE COX, called
for examination by Counsel for the Plaintiffs, was taken at
the offices of FAVOUR, MOORE & WILHELMSEN, 1580 Plaza West
Drive, Prescott, Arizona, beginning at the approximate hour of
9:58 a.m., on Tuesday, June 22, 2004, before Ashlee Mangum,
Certified Court Reporter #50612, a Registered Professional

Reporter, within and for the State of Arizona.
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Q. Did you keep all of those documents as they were
received by you at time of closing?
A. Yes, I did.

Q. Where is that file located, ma'am?

]

In my house.

Q. The one here locally?

A In Coyote Springs.

Q. Do you recall receiving a Declaration of

Restrictions?

A. I did not receive that.
Q. How do you know, ma'am?
A. Because I have been asked about that since then

and I have looked through those papers and have not
found any evidence of that.

Q. After you purchased the Coyote Springs property,
what did you do with it?

A. We started making payments on it.

Q. Okay. 1In terms of developing the property for
use, what did you do first?

A. In the beginning, it was about -- It was not
until August of 2000 that we drilled our water well.

Q. Was that the first thing that you did?

A. Yes, it is. I believe electricity was put in

about the same time.

Q. Between the time of purchase of the property in

LOTT REPORTING, INC./928.776.1169
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April of 1998 until August of 2000, you made no
improvements or changes to the land?

A. That's correct.

Q. Was there a road on the land?

A. You might call it that.

Q. Describe it for me. What would you call it?
A. It was an obstacle course.

Q. Did you view the land prior to purchase?

A. Yes, we did.

Q. Did you physically go on the land?

A. Yes, we did.

Q. How did you get there?

A. Over the Coyote Springs Road.

Q. Okay. Did you go over this road onto another
road onto the property?

A. No. You can go right from Coyote Springs Road
ontc our property.

Q. Did you do anything to change the road as
originally on the land or at the time that you received
it in "98 or the time you purchased it in 98 to
present?

A. No. We did nothing to the road.

Q. So the road is essentially in the same condition

now as it was then?

A. No. The road has been paved and I have here a

LOTT REPORTING, INC./928.776.1169
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letter from --

Q. Just for clarity sake, ma'am, the road that I'm
referring to is any road actually on the property you
purchased. Not any access road to the property.

A. There was no road --

MR. ADAMS: Actually, I object to the
gquestion on the basis I prefer you refer to it as a
driveway or a road.

Q. (Continued by MS. KIRK:) That's fine. We can
use the word driveway. Okay. At the time that you
purchased the property at Coyote Springs, was there a

driveway on the land?

A. No.

Q. Did you ever construct a driveway on the land?
A. We did.

Q. Do you recall when?

A Sometime in the year 2000, because we set our

mobile home on the property in August of 2000.

Q. Ma'am, I note that in responding to my questions
concerning your improvements to the land you are
referring to a piece of paper that has a list on it,

typed list of some nature; is that correct?

A. No. I was looking for a letter from the road
department as to when they put in -- when they paved the
road. Because knowing when they paved the road, I can

LOTT REPORTING, INC./928.776.1169
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A. That's correct.

Q. Going down this list you note that a fence was
installed May of 2001. What is the purpose of that
fence, ma'am? Is that a perimeter fence?

A. It is a perimeter fence.

Q. What type of fence is it? 1Is it wood?

A. Wire. It is a wire fence.

Q. Wire fence. Okay. You indicated here that the
property was graded September through November of 2001.
What was the property graded for?

A. Property was graded because it slopes from the
east end to the west end twenty feet. And before that
was grated, any rain water would stand in the road and
cause tremendous potholes. We graded the property
simply to get it flat and that would allow us to keep
our trees in containers on a flat piece of land.

Q. How many acres were graded? Do you know?

A. Ten acres were graded.

Q. You next note on your list, first production of
trees January of 20027

A. Yes.

Q. What are you referring to, ma'am?

A. Those are bare root trees.

Q. So first production of trees, why did you use the

term production?

LOTT REPORTING, INC./928.776.1169
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A. Because we are producing those trees.

Q. Then you also have in here, February of 2002
start of irrigation lines. What do you mean by that?

A. Bare root trees are potted up and not watered for
months. They just sit in their containers without being
watered. At some point in time, that is usually when

they start to leaf out. The first sign of leaving out
means that they will need water. So irrigation 1lines
were put in the ground in preparation for the trees
needing water.

Q. The irrigation lines that you put in the ground
in February of 2002, how many trees could they sustain
or be irrigated from that?

A, I really can't say, because we put those lines in
periodically during the year.

Q. Throughout 20027

A. No. Yes. There was just like a section at a
time where you would irrigate or prepare to irrigate a
section at a time.

Q. How many times have you installed or otherwise
increased the amount of irrigation lines that you have
had since February of 20022

A. I honestly don't know.

Q. Currently, as of today, the irrigation lines that

you have in place on the property, how many trees can

LOTT REPORTING, INC./928.776.1169
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that sustain?

A. I don't know. The lines cover about nine acres.

Q. And the lines, you have been building them since
2002 to present?

A. They were all installed by -- I would say that
they were all installed by the end of March because we
planted these perimeter trees and they had to be on drip
lines.

Q. So the irrigation lines that were on the property
as of March of 2002 are substantially the same as what
is on the property right now?

A. Yes, they are.

Q. Are these above ground irrigation lines?

A. No. They are in the ground, but then little

spaghetti lines come out of them and are placed in the

container.
Q. How many spaghetti lines are there?
A. As many as the trees that we have there.
Q. What is the most number of trees that you have

had on the property?
A. I honestly don't know. I've never counted them.
Q. Do you keep records of what excess inventory you
keep on the property?
A. Yes, we do.

Q. Where are those records?

LOTT REPORTING, INC./928.776.1169
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A. That's correct.

Q. Going down this list you note that a fence was
installed May of 2001. What is the purpose of that
fence, ma'am? Is that a perimeter fence?

A. It is a perimeter fence.

Q. What type of fence is it? Is it wood?

A. Wire. It is a wire fence.

Q. Wire fence. Okay. You indicated here that the
property was graded September through November of 2001.
What was the property graded for?

A. Property was graded because it slopes from the
east end to the west end twenty feet. And before that
was grated, any rain water would stand in the road and
cause tremendous potholes. We graded the property
simply to get it flat and that would allow us to keep

our trees in containers on a flat piece of land.

Q. How many acres were graded? Do you know?
A. Ten acres were graded.
Q. You next note on your list, first production of

trees January of 20022

A. Yes.

Q. What are you referring to, ma'am?

A. Those are bare root trees.

Q. So first production of trees, why did you use the

term production?

LOTT REPORTING, INC./928.776.1169
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A, Because we are producing those trees.

Q. Then you also have in here, February of 2002
start of irrigation lines. What do you mean by that?

A. Bare root trees are potted up and not watered for
months. They just sit in their containers without being
watered. At some point in time, that is usually when
they start to leaf out. The first sign of leaving out
means that they will need water. So irrigation lines
were put in the ground in preparation for the trees
needing water.

0. The irrigation lines that you put in the ground
in February of 2002, how many trees could they sustain
or be irrigated from that?

A. I really can't say, because we put those lines in
periodically during the year.

Q. Throughout 20027

A. No. Yes. There was just like a section at a
time where you would irrigate or prepare to irrigate a
section at a time.

Q. How many times have you installed or otherwise
increased the amount of irrigation lines that you have
had since February of 2002?

A, I honestly don't know.

Q. Currently, as of today, the irrigation lines that

you have in place on the property, how many trees can
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A. In the office.

Q. Which office, ma'am?

A. The office on Viewpoint.

Q. Who maintains those records?

A. Normally the foreman of the yard.

0. Do you ever maintain those?

A. No.

Q. Your husband?

A. No. I said it's the foreman of the yard. His
name is Dusty.

Q. What is Dusty's last name?

A Eiker, E-I-K-E-R.

Q. How long has he worked for you?

A Over two years. No. Let me see here. He
started -- Yes. He started in January of 2002. So he

has been with us almost two and a half years.

Q.

A.

1

>

- O

> O

Has he worked at the Coyote Springs property?
Yes.

Throughout that time?

Yes.

Is that a full-time position for him?

Yes.

What does he do?

He was in charge of installing the water lines

and he is in charge of all the trees, taking care of
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Q. Does he have any help?
A. He has two helpers, maybe three.

Q. And those people assist him with maintaining the

A. Yes, they do.

Q. Are those full-time employees, those two or three
people?

A. Yes, they are.

Q. Do they always work at the Coyote Springs
property?

A, Yes, they do.

Q. Any other employees at the Coyote Springs
property?

A. No.

Q. The two or three additional helpers that Dusty
has, how long have they been working at the Coyote
Springs property?

A. I don't really know.

Q. Okay. Do you keep employment records?

A. Yes.

Q. For those individuals?

A. We do.

Q. Have you ever had part-time, seasonal help?
A. Occasionally we do.
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