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J. Jeffrey Coughlin (013801)

J. JEFFREY COUGHLIN PLLC 013IMAR -5 PM 6: 53/

114 S. Pleasant Street

PI'CSCOtt, Arizona 86303 SARDHA K BakadAH, CLERKE
Telephone: (928) 445-4400 By:

Facsimile: (928) 778-5891

j.coughlin(@azbar.org

Attorney for Plaintiffs

IN THE SUPERIOR COURT FOR THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF YAVAPAI

JOHN B. CUNDIFF and BARBARA C. CASE NO. P1300CV20030399
CUNDIFF, husband and wife; ELIZABETH
NASH, a married woman dealing with her

separate property; KENNETH PAGE and PLAINTIFFS’ JOINDER IN
KATHRYN PAGE, as Trustee of the Kenneth JAMES VARILEK’S
P age and Catherine Page Trust, CONSOLID ATED REPLY TO
Plaintiff THE RESPONSES TO
aintiffs, PLAINTFFS’ MOTION FOR
vs SUMMARY JUDGMENT FILED
' BY DEFENDANTS COX AND
VERES
DONALD COX and CATHERINE COX,
husband and wife, AND
Defendants. PLAINTIFFS’ REPLY IN
SUPPORT OF THEIR MOTION
FOR SUMMARY JUDGMENT

There is no factual dispute that the Coyote Springs Ranch CC&Rs contain nineteen
separate restrictions. There is no factual dispute that the non-waiver provision of the CC&Rs
states: “[N]o failure of any other person or party to enforce any of the restriction, rights,
reservations, limitations, covenants and conditions contained herein shall, in any event be
construed or held to be a waiver thereof or consent to any further or succeeding breach or
violation thereof . . .” There can be no factual dispute that the entire Coyote Springs Ranch
restrictive plan has not been abandoned for the simple reason that, with only minor exceptions,

the nine acre parcels for ninety-seven (97) percent of the properties still exist. How will




10

I

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Defendants be able to prove by clear and convincing evidence that the lot size restriction has
been thoroughly disregarded? It is clear and convincing that they cannot. This undisputed fact
presents an overwhelmingly solid basis for this Court to grant Plaintiffs’ Motion for Summary
Judgment.
This Court must take judicial notice of the Yavapai County Assessor’s Office records
Rule 201(c)(2) of the Arizona Rule of Evidence states “[T]he court must take judicial
notice if a party requests it and the court is supplied with the necessary information.” Attached to
this Reply is a set of documents obtained from the Yavapai County Assessor’s Office which
provides the lot size information for the two hundred and eighty-eight parcels which are
governed by the CC&Rs. See Exhibit 1. The properties were identified consistent with previous
court records in this case. See Affidavit of Christi Padilla attached hereto as Exhibit 2.

Defendants’ speculative listing of apparent violations of CC&R # 2 falls far short of
establishing genuine issues of material fact to support a claim that the entire restrictive
plan has been abandoned

In Condos v. Home Dev. Co., 77 Ariz. 129, 133, 267 P.2d 1069, 1071 (1954), the court
addressed an argument identical to the one argument raised in Defendants’ Response to

Plaintiffs” Motion for Summary Judgment.

The Company asserts that it is the law that covenants of the character here
involved are separate and each independent of the other and that the right
to enforce one covenant is not affected by the violations of others and that
the indulgence in such breach will not constitute a waiver or abandonment
of all restrictions in the absence of a clear intent to abandon. Defendants
concede this to be the law but claim that the principle stated is not
applicable to the instant case for the reason that there had been a complete
abandonment of the [77 Ariz. 134] restrictions in this particular
subdivision which has destroyed the restrictive covenants as such and left
the subdivision without any restrictions that could be enforced. We have
above expressed our views to the contrary.
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Defendants claim in pages 8 through 20 of their Response that there are a number of
conditions which a private investigator observed on a particular day and that somehow these
apparent conditions create an issue of fact of sufficient magnitude to defeat Plaintiffs’ motion.

The Condos court addressed the same issue and found in favor of upholding the restrictions:

The witness Proctor, testifying for defendants, pointed out a
number of violations concerning side-line restrictions--outside
toilets, unpainted wooden houses, unplastered adobe or cement
block houses and in certain cases a number of units being
constructed on one lot. It is not clear whether any buildings on the
premises were used exclusively for religious purposes but there
were two residences in which religious services were held.
Assuming, however, that all the violations claimed by
defendants occurred, they are not of such a character and
extent to indicate an abandonment of the entire restrictive
plan. Under such circumstances owners of lots may therefore
enjoin violations of other restrictive covenants. In Cuneo v.
Chicago Title & Trust Co., 337 IIl. 589, 169 N.E. 760, 764,
involving restrictions placed upon a certain subdivision in the city
of Chicago relating to the required space between front of
buildings and the front property line; prohibiting buildings that cost
less than $5,000 to be constructed thereon; limiting buildings to
one residence per lot; prohibiting apartment or flat buildings used
or adapted for separate housekeeping for more than one family;
prohibiting the use of livery stables or any kind of business upon
said lots, the court said that:

'* * * Each of these restrictions is separate and independent of
the other, and it can scarcely be said that, because some of the
lot owners on Castlewood terrace have violated the building
line restrictions, if they have, the balance of the lot owners
stood by and permitted it to be done, all restrictions have been
abandoned. * * *'

Condos at 133-134, 267 P.2d at 1071-1072 (emphasis added).

The analysis is the same for this Court. Even if this Court assumes that all of the claimed
apparent violations occurred, they are not of such a character and extent to indicate an
abandonment of the entire restrictive plan. The videos filed with John Cundiff’s affidavit and the

view this Court will have if it decides to accept Defendants’ invitation from nine months ago to
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conduct a site inspection, will reveal that Coyote Springs Ranch has the undeniable
characteristics of a rural, residential community, just as the creator of the CC&Rs , Robert
Conlin, intended.

Adding to this insurmountable obstacle facing Defendants is the lot size. There is
nothing more devastating to Defendants assertion of the defense of abandonment than the fact
that two hundred and eighty parcels out of two hundred eighty eight consist of at least nine acres.
Robert Conlin stated in his affidavit that “[The] recorded covenants and restrictions were
intended to ensure that the Coyote Springs Ranch subdivision would be a residential community.
The nine acre lots were intended to ensure that the residential community would retain a
rural setting.” (emphasis added). The lot size restriction has been violated, if at all, to a degree
that does not rise to a de minimus classification let alone one that equates with thoroughly
disregarding the entire restrictive plan.

As stated in College Book Centers, Inc., v Carefree Foothills Homeowners’ Association,
225 Ariz. 533,539, 241 P.3d 897,903 (App. 2010) “when CC&Rs contain a non-waiver
provision, a restriction remains enforceable, despite prior violations, so long as the violations did
not constitute a “complete abandonment” of the CC&Rs. Defendants have not demonstrated that
they can present any evidence that the lot size restriction and the rural residential character of
Coyote Springs Ranch have been abandoned. As a result, these facts are undisputed and the

Plaintiffs are entitled to judgment as a matter of law.

1t
DATED this ~  day onM ,2013.

J. JEFFREY COUGHLIN PLLC
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COPY of the foregoing, including Exhibit #1
mailed this 5™ day of
March, 2013 to:

Jeffrey R. Adams

THE ADAMS LAW FIRM PLLC

125 Grove Avenue

P.O. Box 2522

Prescott, AZ 86302

Attorney for Defendants listed in Answer to
First Amended Complaint by Joined Property Owner Defendants
Dated September 22, 2010

David K. Wilhelmsen

Marguerite Kirk

Favour Moore & Wilhelmsen, PL.C
P.O. Box 1391

Prescott, AZ 86302

Attorneys for James Varilek

Mark W. Drutz

Sharon Sargent-Flack
Musgrove, Drutz & Kack, P.C.
1135 W. Ironwood Springs Road
P.O. Box 2720

Prescott, AZ 86302

Attorneys for Robert D. Veres

Noel J. Hebets

NOEL J. HEBETS, PLC

127 East 14" Street

Tempe, AZ 85281

Attorney for William M. Grace

Robert E. Schmitt
MURPHY, SCHMITT, HATHAWAY & WILSON, P.L.L.C.
P.O. Box 591
Prescott, AZ 86302
Attorneys for Robert H. Taylor and
Teri A. Thomson-Taylor

COPY of the foregoing, excluding Exhibit #1

mailed this 5" day of

March 2013 with an invitation

to view the records contained in Exhibit #1 at the office or website of the Yavapai County
Assessor for the parcels identified in Exhibit #2 or to view the records at
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the Law Offices of J. JEFFREY COUGHLIN PLLC

William “Bill” Jensen
2428 West Coronado Ave.
Flagstaff, AZ 86001

Pro Per

Karen L. Wargo

Michael P. Wargo

9200 E. Spurr Lane
Prescott Valley, AZ 86315

Linda J. Hahn
10367 W. Mohawk Lane
Peoria, AZ 85382

John and Rebecca Feddema
9550 E. Spurr Lane
Prescott Valley, AZ 86315

Gary and Sabra Feddema
9601 Far Away Place
Prescott Valley, AZ 86315

Sergio Martinez and Susana Navarro
10150 N Lawrence Ln
Prescott Valley, AZ 86315

William R. and Judith K. Stegeman Trust
9200 W. Far Away Place
Prescott Valley, AZ 86315

Rynda and Jimmy Hoffman
9650 E. Spurr Lane
Prescott Valley, AZ 86315

William and Shaunla Heckethorn
9715 E. Far Away Place
Prescott Valley, AZ 86315

Leo and Marilyn Murphy
9366 E. Turtlerock Road
Prescott Valley, AZ 86315

James and Leslie Richie
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9800 E. Plum Creek Way
Prescott Valley, AZ 86315

Rhonda Folsom
9305 N. Coyote Stprings Rd.
Prescott Valley, Arizona 86315

Kenneth Paloutzian
8200 Long Mesa Drive
Prescott Valley, AZ 86315

Bonnie Rosson
8950 E. Plum Creck Way
Prescott Valley, AZ 86315

Robert Lee and Patti Ann Stack/Robert Lee and Patti Ann Stack Trust
10375 Lawrence Lane
Prescott Valley, AZ 86315

John and Dusti Audsley
10500 N. Orion Way
Prescott Valley, AZ 86315

Dana E. and Sherrilyn G. Tapp
8595 E. Easy Street
Prescott Valley, AZ 86315

Richard and Beverly Strissel
9350 E. Slash Arrow Drive
Prescott Yalley, A7 86314

o (. P ad Ya_




Print Parcel ‘

. Parcel ID

‘Check Digit
103-01-002F 6
Owner

HYDER WILLIAM F & PAULA ] REVOC TRUST UI
Owner's Mailing Address

11411 E SWEETWATER AVE
SCOTTSDALE, AZ 852592520

Secondary Owner
HYDER THERESA DIANE Ul
Recorded Date

Subdivision

As
sessor Acres O (Recorded Docs)

School District
Humboldt Unified SD #22
Improvements (0)

Fire District

Assessment

2013 Full Cash value

$50,100

,2013 Limited Value

'$50,100

2013 Assessment Ratio

16

2013 Legal Class

Vacant or Other

x2013 Net Assessed Full Cash Value
$8,016

2013 Net Assessed Limited Value
$8,016

}Taxes

Tax Area Code

2292

o

Recent Sale Date

2010-11-03

Deed Type Sale Docket
QUIT CLAIM 4774

Coyote Springs LS 1/200

Central Yavapa! FD

. 1976-05-16
. Last Transfer Doc Last Transfer Doc
. Docket Page
921 737
¢ Physical Address Incorporated Area
L /A N/A

Subdivision Type
L
County Zoning Violation
No Zoning Violation

2012 Full Cash Value

$45,700

2012 Limited Value

$45,700

2012 Assessment Ratio

16

2012 Legal Class

Vacant or Other

2012 Net Assessed Full Cash Value
$7,312

2012 Net Assessed Limited Value
$7,312 -

2011 Taxes Billed ) o
$892 S

Sale Amount .

N/A L
Sale Page
793 -

Disclaimer: New Assessor Data is now being displayed as the County has successfully transferred into a new system. Any

parcel information on this website that s not yet entered into the New Assessor system yet will not have parcel information.
Map and parcel information I1s belteved to be accurate but accuracy 1s not guaranteed. No portion of the information should be
considered to be, or used as, a legal document. The information I1s provided subject to the express condition that the user

knowingly waives any and all claims for damages against Yavapai County that may arise from the use of this data.

Page 1 of 1



Assessor Acres

‘School District
Humboldt Unified SD #22
Improvements (3)

Type: Storage Warehouse
Floor area: 3120
'Effective/constructed: 2004

Type: Mobile Home Yard Improvements

Floor area: 1
_Effective/constructed: 2007

‘Type: Storage Warehouse
"Floor area: 3028

‘Effective/ constructed: 2008
‘Assessment

.2013 Full Cash Value

$238,477

‘201'3 Limited Value

$238,477

2013 Assessment Ratio

10

2013 Legal Class

-Primary Residence

2013 Net Assessed Full Cash Value
$23,848

2013 Net Assessed Limited Value
$23,848

‘Taxes

‘Tax Area Code

12292

http://gis.co.yavapai.az.us/print_parcel.aspx?qs=103-01-002K

Subdivision

O (Recorded Docs)

Coyote Springs LS 1/200
Fire District
Central Yavapai FD No Zoning Violation

Parcel ID Check Digit

4071:012013% 103-01-002K 8

Owner
. GRACE WILLIAM M
. Oowner's Mailing Address

. PO BOX 1549
§ CAVE CREEK, AZ 853271549

' Secondary Owner

& A
: Recorded Date
. 2004-03-25
. Last Transfer Doc Last Transfer Doc
. Docket ‘Page
. 4131 579
. Physical Address Incorporated Area

. 8850 E Pronghorn Ln N/A

Subdivision Type
L
County Zoning Violation

2012 Full Cash Value
$238,469

2012 Limited Value

$238,469 :
2012 Assessment Ratio
10 B
2012 LegalClass = i
Primary Residence T X ;
2012 Net Assessed Full Cash Value
$23,847

2012 Net Assessed lelted Vaiue
$23,847

*****

2011 Taxes Billed
$2,536

12/31/2012






