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Defendant James Arthur Ray, by and through undersigned counsel, hereby moves for
judgment of acquittal pursuant to Arizona Rule of Criminal Procedure 20(a). This motion is

supported by the following Memorandum of Points and Authorities.
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MEMORANDUM OF POINTS AND AUTHORITIES
L INTRODUCTION

As this Court repeatedly has acknowledged, a criminal prosecution based on the set of
facts presented in this trial is unprecedented in every respect. Never, in any jurisdiction, has there
been criminal liability for consensual activities among competent adults where the activities
involved are not inherently illegal. No case in any jurisdiction has imposed criminal punishment
in circumstances even remotely close to those present here. Accidents happen in voluntary and
lawful group endeavors of all kinds, but criminal liability does not follow. That is because of
certain fundamental principles in our justice system, including that the State cannot impose
criminal liability for conduct that reasonable people do not know is a crime, that competent adults
exercise free will, and that actions that are neither unlawful nor obviously lethal do not constitute
criminal homicide.

Nevertheless, the State of Arizona has charged James Ray with three counts of reckless
manslaughter for causing the deaths of Kirby Brown (Count I), Liz Neuman (Count II), and
James Shore (Count IIT) and has asked this Court to adopt its many novel legal theories. Over the
course of this prosecution, the State repeatedly has alleged that Mr. Ray committed homicide
through his omissions of failing to check on participants or stop the ceremony. In conjunction
with this central claim, the State has alleged myriad actions by Mr. Ray inside the sweat lodge,
including calling for rocks, pouring water, commencing rounds, and allegedly stating that
participants who needed assistance would be helped after the pending round ended. The State has
also sought to tie criminal liability to Mr. Ray’s speech in encouraging participants to “play full
on” and push through their limitations. As a result of these claimed acts and omissions, the State
alleges the three decedents chose to remain in the sweat lodge despite extreme physical suffering
and ultimately died of heat stroke. The State further alleges that Mr. Ray committed each and all
of these purportedly causal acts with a criminally reckless mental state—that he was actually
aware that each of his specific acts or omissions would likely cause the three decedents to die.

There are three fatal defects in the State’s unprecedented prosecution of Mr. Ray, each of

which is independently sufficient to require acquittal: (1) the State’s omission-based prosecution
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is barred by the absence of a legal duty; (2) the State has failed to prove mens rea; and (3) the
State has failed to prove causation. Permitting this prosecution to go forward in light of these
fundamental defects would require the Court to create at least twelve new rules of law, from the
permissibility of prosecuting omissions absent an established legal duty to act, to the role of free
will in proximate cause, to the meaning of a “gross deviation” from reasonable conduct. Such
lawmaking is not the role of a court in any case, much less a criminal case, where Due Process
entitles the accused to advance notice that his conduct is a crime. The novelty of this prosecution
violates that Due Process guarantee and forecloses the State’s arguments on each element of the
charged crimes.

II. SUMMARY OF ARGUMENTS

Under Arizona Rule of Criminal Procedure 20(a), “‘where the trial judge has a
conscientious conviction that all the elements of an offense have not been established beyond a
reasonable doubt . . . he has not only the right but the duty to direct a verdict of acquittal.” State
ex rel. Hyder v. Superior Court In and For Maricopa County, 128 Ariz. 216, 223 (Ariz. 1981)
(quoting State v. Schantz, 98 Ariz. 200, 205 (1965), and citing State v. Byrd, 109 Ariz. 387
(1973); State v. Ganster, 102 Ariz. 490 (1967)). In this case, the State has failed to adduce
sufficient evidence to establish beyond a reasonable doubt any of the elements of reckless
manslaughter for any of the three decedents. Acquittal is required as a matter of law.

First, acquittal is required because there is no established legal duty to support criminal
punishment for Mr. Ray’s alleged omissions, as required by Arizona statute, the Due Process
Clause, and this Court’s rulings. See A.R.S. § 13-201; Trial Transcript, 4/6/11, at 73:7-12 (“THE
COURT: I have made clear, I think, there has to be a finding of the duty for an omission that lies
outside the criminal statute that’s relied on. At the same time, there s no mechanism to implement
that other than a Rule 20, essentially, once the matter is at trial. So that’s noted.” (emphasis
added));' Under Advisement Ruling on MIL No. 8 to Exclude Testimony of Steven Pace,

4/11/11, at 1-2 (“To the extent that the State’s case rests on proof of omissions, the State must

! Excerpts from Trial Transcripts are attached as Exhibits to this motion and are arranged in chronological
order.
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establish that the Defendant had a legal duty in relation to the decedents and that the legal duty
derived from some source other than the criminal statutes defining the offense.”). No established
legal duty required Mr. Ray personally to implement medical screening, obtain an automatic
external defibrillator (AED), or hire and train emergency personnel. More critically, no
established legal duty relieved participants of their responsibility to care for themselves and
required Mr. Ray to perform the omitted acts on which the State’s case wholly depends: checking
on participants during the ceremony or stopping the ceremony at any particular time.

The absence of a legal duty defeats the State’s entire case because, but for Mr. Ray’s
supposed omission in failing to check on participants or stop the ceremony, there would be no
alleged crime. The State has never, and cannot, articulate a theory of the crime without the
alleged omission. The State’s attempt to recast Mr. Ray’s alleged omission as the act of
“continuing” the ceremony is legally invalid. And the fact that the State can identify particular
acts done before or after the omission is true in all omission cases and is legally irrelevant. These
backgrounds acts did not even arguably cause the deaths and were not done with a reckless
mental state. Nor would criminal punishment for the mere act of facilitating a sweat lodge—a
lawful, consensual activity among competent adults—comport with Due Process. See Section
IV.A4.

Second, the State failed to prove mens rea. It bears emphasis here that Mr. Ray is charged

with three separate counts of manslaughter. In evaluating the Rule 20 motion, the Court must
make specific findings with respect to each of the three decedents. No jury could reasonably
conclude that the State proved beyond a reasonable doubt that Mr. Ray was “[1] aware of and
consciously disregard[ed] [2] a substantial and unjustifiable risk” that he would cause the three
decedents to die, or that [3] Mr. Ray’s action was a “gross deviation” from reasonable conduct.
ARS. § 13-105(10)(c).

The State did not prove that Mr. Ray had actual knowledge of the risk that he would cause
the three deaths. The testimony from participant witnesses—including trained medical doctors
and persons who were physically touching the decedents—proves beyond a reasonable doubt that

nobody knew. The State also failed to prove that Mr. Ray knew that the risk of death allegedly
13378486.11 -3-
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created by his otherwise legal conduct was “substantial and unjustifiable”—meaning that the
probability of death was high. By all accounts, the deaths were shocking, not the sort of highly
likely consequence at issue in most reckless manslaughter cases, which involve illegal and
obviously life-threatening conduct like gunfire or drunk driving. The very notion the State
advances—that healthy adults would remain in a state of extreme physical suffering to the point
of death to impress their mentors or peers, prove themselves, or because someone told them to,
and that this is criminal, is extraordinary. Furthermore, the State failed to prove that Mr. Ray’s
actions were a “gross deviation” from reasonable conduct. A “gross deviation” connotes conduct
that is a “flagrant, extreme, outrageous, heinous or grievous deviation from” that standard. In re
William G, 192 Ariz. 208, 215 (1997). There can be no outrageous action where no one knew of
the risk of death and over fifty reasonable persons acted in the same way as Mr. Ray.

Third, the State failed to establish causation. The State has failed to prove proximate
causation, for no reasonable juror could conclude beyond a reasonable doubt that the three
decedents’ free will and volitional conduct did not constitute a superseding cause of the deaths.
In addition, the State has failed to prove proximate causation because it did not prove beyond a
reasonable doubt that the decedents died of heat stroke, and not the superseding cause of toxic
poisoning. The State’s own medical examiners and the treating physician for Liz Neuman and the
three surviving, critically ill patients testified that they cannot rule out toxic poisoning, or that
they affirmatively believe that toxins contributed to the deaths and expressed uncertainty as to
their conclusions that the deaths were caused by heat stroke. Dr. Lyon testified he held only a
51% level of confidence in his conclusions that Ms. Brown and Mr. Shore died of heat stroke and
thus he did not hold his opinions to any degree of medical certainty. Dr. Mosley testified that he
had “doubts” that only heat caused the death of Ms. Neuman. Indeed, because the State has failed
to prove how the decedents died, the State’s evidence fails even as to factual causation; no
reasonable juror could find beyond a reasonable doubt that specific conduct by Mr. Ray caused
three deaths for which the medical cause is unknown.

In addition, independent of the superseding causes, there is also no proximate causation

because the three deaths were not reasonably foreseeable. There is no basis for a legal conclusion
13378486.11 4-
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that three deaths were a “natural” or reasonably expected result of any of Mr. Ray’s alleged
actions. See State v. Marty, 166 Ariz. 233, 237 (App. 1990). This is not a case of gunfire or
drunk driving, where everyone knows that death is likely. The evidence is undisputed that no one
at the scene—neither Mr. Ray nor the participants seated immediately next to Ms. Brown, Mr.
Shore, and Ms. Neuman—had any idea that death would occur. See infra Section IV.C

Furthermore, the State cannot, consistent with the First Amendment, rely on Mr. Ray’s
speech as the actus reus in this case, and neither the jury nor this Court can consider Mr. Ray’s
speech as proof of causation.

Fourth, because of the three defects listed above, acquittal is also required on the potential

lesser included offense of negligent homicide. The only difference between negligent homicide
and reckless manslaughter is the defendant’s awareness of the risk. A.R.S. §13-105(10)(d).
Thus, the State’s failures on legal duty and causation defeat the negligent homicide charge.
Similarly, two prongs of the recklessness mens rea—“substantial and unjustifiable risk” and
“gross deviation”—are identical in the criminal negligence mens rea. The State’s failure to prove
these prongs therefore also bars conviction on the negligent homicide charge. The evidence also
does not support a finding that Mr. Ray “failed to perceive” a substantial and unjustifiable risk of
death. This inquiry pertains to the risks a defendant should have perceived based on facts he
actually knew at the time. Here, no reasonable jury could conclude beyond a reasonable doubt
that the facts known to Mr. Ray signaled that the three deaths were likely. It is legally misplaced
for the State to argue that Mr. Ray could have taken steps to investigate and discover additional
facts that would have signaled the risk of death. Vague notions that a defendant “should have
known better” are not and have never been a basis for criminal negligence. The question is
whether Mr. Ray heinously failed to perceive a risk that reasonable people would have perceived
based on known facts. The answer here is no.

In sum, three reasons, each independently sufficient, preclude a conviction for the three
charged counts of reckless manslaughter and the potential lesser included offense of negligent
homicide: (1) the State’s omission-based prosecution is barred by the absence of a legal duty; (2)

the State has failed to prove mens rea; and (3) the State has failed to prove causation.
13378486.11 -5-
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These three deficiencies, and the unprecedented nature of a prosecution based on the

consensual, lawful acts of competent adults, amount to a request by the Government for new rules

of law. To deny this motion and permit the State’s case to reach the jury, this Court would need

to radically alter the legal landscape by making all of the following twelve novel holdings:
Omissions and Legal Duty

1.

That government may criminalize omissions even in the absence of a legal duty,
contravening State v. Angelo, 166 Ariz. 24, 27 (App. 1990);

2. That the government may recast omissions as acts, in violation of A.R.S §13-105, Arizona

case law, and the Due Process Clause;

Mens rea

3.

That the government can prove that a defendant was aware of and consciously disregarded
arisk that his otherwise legal conduct would probably cause death—a standard requiring
actual, subjective knowledge—even where there is no affirmative evidence of the
defendant’s knowledge, and where over 50 bystanders had no idea that death was likely;

That a risk of death in an otherwise legal activity qualifies as “substantial and
unjustifiable,” meaning highly probable and different in kind from a risk supporting civil
liability, where trained medical doctors participating in the same event did not foresee
possible deaths, where individuals seated next to or physically touching the decedents
experienced no symptoms, and even where only three of over 50 people exposed to the
same environment passed away;

That a defendant’s otherwise legal conduct can be a “gross deviation” from that of a
reasonable person—meaning a heinous, grievous, or flagrant deviation—even when no
heightened standard of care applies, and where over 50 other observers acted in the same
way;

Causation

6. That a defendant can “actually cause” decedents to remain in place in spite of extreme

physical suffering even where he did not exert physical force or coercion,” and even where
the decedents acted volitionally and stated that they were ok;

That a competent adult’s exercise of free will does not break the causal chain even where
the defendant owed the adult no special legal duty;

That it is “natural” and foreseeable for purposes of proximate cause that a healthy adult
will decide, as the State alleges happened here, to endure extreme physical conditions to
the point of death;

2 Coercion and duress are terms of art in the criminal law that incorporate rigorous criteria. See, e.g.,
State v. Kinslow, 165 Ariz. 503, 505 (1990) (““In order to constitute a defense . . ., the coercion or duress

must be present, imminent and impending, and of such a nature as to induce a well-grounded apprehension
of death or serious bodily injury if the act is not done.”” (emphasis in original) (quoting State v. Jones, 119
Ariz. 555, 558 (App.1978)); see also A.R.S. §13-412 (defining duress).

13378486 11 -6-
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9. That the Government can prove beyond a reasonable doubt that toxic poisoning was not a
superseding cause even where the medical examiners and treating physicians cannot rule
out poisoning with confidence;

First Amendment

10. That the Government can, consistent with the First Amendment, prosecute an individual
for the effect of his speech on a listener, without meeting the rigorous test set forth in
Brandenburg v. Ohio, 395 U.S. 444 (1969) (per curiam), et al.;

Due Process

11. That consensual, lawful conduct by competent adults that is not on its own a crime and
has never been the subject of a criminal conviction can be criminalized for the first time
by this Court;

12. That this Court can make new law in all of the above respects without violating a criminal

defendant’s Due Process right to advance notice that his conduct may constitute a crime.

At bottom, the State urges this Court to wade far into uncharted legal waters and attach
criminal punishment to conduct that, at most, could support only civil liability. This Court would
become a judicial outlier—the tribunal to “criminalize acts or omissions amounting to no more
than civil negligence,” in conflict with the Arizona courts’ efforts to “demarcate the border
between criminal recklessness and civil negligence.” In re William G., 192 Ariz. 208, 21213,
(App. 1997). Such judicial lawmaking would not only lack legal precedent, but would violate the
principles of Due Process and separation of powers that underlie our justice system. The Court
must grant Mr. Ray’s Rule 20 motion and order him acquitted of all charges.
III. THE STATE’S ALLEGATIONS

In addressing the defects in the State’s case, it is useful to begin with what the State has
alleged. Many of the basic facts of this case are undisputed. The Defense’s chief contention is
that the facts do not constitute a crime: the facts do not show that Mr. Ray caused the three
deaths, do not show that Mr. Ray acted with a reckless or culpable mental state, and run directly
into Constitutional legal bars, such as the Due Process limitations pertaining to criminal
omissions, and the First Amendment limitations pertaining to speech.

It bears emphasis that it is the State that has the burden of identifying how a largely

undisputed set of facts establishes the crime of reckless manslaughter as to each of the three

13378486 11 -7-
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decedents. The State, not Mr. Ray or the Court, must identify Mr. Ray’s allegedly criminal
conduct—the coincidence of the actus reus and mens rea. See A.R.S §13-105(6) (““Conduct’
means an act or omission and its accompanying culpable mental state.”). Moreover, the Due
Process Clause requires that the State specify clearly for the Court, the defendant, and the jury
what conduct constitutes the alleged criminal act. To that end, the State appears to have alleged
the following:*

Omissions. The State is prosecuting Mr. Ray for a crime of omission. The heart of the
State’s case is that Mr. Ray committed reckless manslaughter by failing to check on participants
during the ceremony and failing to stop the ceremony soon enough. As the County Attorney
argued in her opening statement, “Mr. Ray did not stop the sweat lodge ceremony or check on
those inside to make sure that they were still okay.” Trial Transcript, 3/1/11, at 30:23-25 (Ms.
Polk’s opening statement). This theory of the actus reus is how the State attempts to causally
connect Mr. Ray’s conduct to the three deaths, and how the State seeks to explain why Mr. Ray—
and not any of the other persons who contributed to the heat or encouraged participants to
persevere—is guilty of crime. Including the central allegation that Mr. Ray failed to stop the

ceremony at an appropriate time, the State’s alleged omissions include:

Mr. Ray did not obtain medical histories and physical exams of participants.
Mr. Ray did not provide emergency medical personnel on site.

e Mr. Ray did not make available an AED (automated external defibrillator) or an extensive
first aid kit.
Mr. Ray did not check on the participants during the ceremony.

e Mr. Ray did not stop the ceremony even after one participant, Lou Caci, endured a non-
life-threatening injury, and one or more others received assistance in exiting the lodge.

? The State may not set forth new allegations or new theories of the crime in response to this motion.
Permitting the State to do so would violate Mr. Ray's basic due process right to know the “nature and
cause of the accusation against him” at a time when the opportunity remains to form a full and appropriate
defense. Ariz. Const. art. 2, § 24; see State v. Von Reeden, 9 Ariz. App. 190, 193 (1969) (defendant must
have “sufficient information to distinguish each of the counts and prepare for his defense”); State v.
Puryear, 121 Ariz. 359, 362 (App. 1979) (notice given the day before trial is insufficient); Gautt v. Lewis,
489 F.3d 993, 1002, 1008-10 (9th Cir. 2007); see also Lankford v. Idaho, 500 U.S. 110, 126 (1991)
(“Notice of issues to be resolved by the adversary process is a fundamental characteristic of fair
procedure.”); Jackson v. Virginia, 443 U.S. 307, 314 (1979) (“[A] person cannot incur the loss of liberty
for an offense without notice and a meaningful opportunity to defend.”). Because the State has rested and
the defense’s cross-examination of State witnesses is complete, Mr. Ray can no longer defend fully against
any new allegations or theories the State may now put forth.

13378486.11 -8-
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e Mr. Ray did not render medical aid after the ceremony ended and did not assist in calling
9-1-1.

As explained in Section IV.A, infra, none of these omissions can be the basis of criminal liability,
because Mr. Ray was under no established legal duty to act.

“Continuing” the ceremony. At times, the State has rephrased Mr. Ray’s alleged
omission of failing to stop the ceremony as the purported act of “continuing” the ceremony.

These allegations include:

e Mr. Ray “continued” the ceremony after Lou Caci burned his arm.

e Mr. Ray “continued” the ceremony after Dennis Mehravar yelled that he was having a
heart attack.

e Mr. Ray “continued” the ceremony after one or more participants were assisted out of the
sweat lodge.

The law does not, however, permit the government to prosecute omissions as acts. These
allegations therefore cannot support criminal liability. See Section IV.A.3.
Actions without legal consequence. The State’s other allegations pertain to behaviors

that may qualify as acts, but are legally inconsequential. Such allegations include:

e Mr. Ray encouraged participants to forego sleep and hydration prior to entering the sweat

lodge.

e Mr. Ray criticized Dream Team members for drinking wine while participants were on
the Vision Quest.

e Mr. Ray contributed to the heat inside the sweat lodge by requesting rocks and pouring
water on them.

e Mr. Ray determined the length of the ceremony and of each round.

e Mr. Ray instructed participants to leave between rounds rather than during a round.

o Regarding Count I, when a participant stated that Kirby Brown was displaying signs of
physical distress, Mr. Ray stated that assistance would be given after the pending round.*

These acts cannot support criminal liability because they were not the legal cause of the deaths
and were not done with a culpable mental state. In addition, criminalizing for the first time these
otherwise lawful actions pertaining to a group activity among consenting adults would violate the

Due Process Clause. See Sections IV.A., IV.B, IV.C.

* Unlike many of the State’s alleged facts, this fact is in dispute, and the Court must observe the
evidentiary rules governing hearsay in evaluating the State’s allegation. The alleged statements cannot be
considered for the truth of the matter asserted—that is, to establish whether participants were in fact in
need of assistance or unresponsive. Indeed, the hearsay nature of such statements illustrates a fundamental
problem with the State’s case: the State has not proven who was speaking, to whom they were referring, or
whether Mr. Ray heard them. See infra Section IV.B.2.

13378486.11 -9-
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Speech. The State also urges this Court to criminalize speech. Specifically, the State

claims the following speech was criminal because it allegedly induced behavior in others:

e Mr. Ray encouraged participants throughout the week to live honorably or “play full on.”
® Mr. Ray led exercises throughout the five-day retreat, including head shaving, holotropic
breathing, the Samurai Game and the Vision Quest.

e Mr. Ray’s pre-sweat lodge orientation encouraged participants to push past physical
discomfort.

These forms of speech, the State alleges, “conditioned” the three decedents to follow Mr.
Ray’s commands and remain in the sweat lodge far past the point of physical distress. The First
Amendment bars this theory. See Section IV.C.3. In addition, Mr. Ray’s words, like his alleged
actions, lack legal consequence for purposes of the reckless manslaughter charges. If words of
encouragement were enough, all of the participants and Dream Team members who cheered
others to stay inside the sweat lodge would be guilty of the same crime.’ ‘
IV. ARGUMENT

Rule 20 provides that “[o]n motion of a defendant or on its own initiative, the court shall
enter a judgment of acquittal of one or more offenses charged in an indictment, information or
complaint after the evidence on either side is closed, if there is no substantial evidence to warrant
a conviction.” Ariz. Crim. Proc. R. 20(a) (emphasis added). In evaluating a Rule 20 motion, the
court “must remain cognizant of the fundamental mandate of our criminal code: ‘A defendant in a
criminal action is presumed to be innocent until the contrary is proved, and in case of a
reasonable doubt whether his guilt is satisfactorily shown, he is entitled to be acquitted.”” State v.
Mathers, 165 Ariz. 64, 66—67 (1990) (quoting A.R.S. § 13-115(A)).

To survive a Rule 20 motion, the State must have introduced evidence that “reasonable

persons could accept as adequate and sufficient to support a conclusion of defendant’s guilt

° As explained, the State has advanced three legal theories, and multiple predicate acts for each theory.
Ultimately, however, the State must choose: “When the government chooses to prosecute under an
indictment advancing multiple theories, it must prove beyond a reasonable doubt at least one of the
theories to the satisfaction of the entire jury. It cannot rely on a composite theory of guilt ....” United
States v. Beros, 833 F.3d 455, 462 (3d Cir. 1987) (emphasis added). And because the State has introduced
“evidence of multiple criminal acts to prove [each] single charge,” it must also “elect the act which it
alleges constitutes the crime,” or else accede to a unanimity instruction requiring the jury to “agree
unanimously on a specific act that constitutes the crime before the defendant can be found guilty.” State v.
Klokic, 219 Ariz. 241, 244 (App. 2008).
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beyond a reasonable doubt.” State v. Mathers, 165 Ariz. 64, 67 (1990). The evidence must be
“more than a mere scintilla.” State v. Landrigan, 176 Ariz. 1, 4 (Ariz. 1993). Arizona courts
possess, and heed, a duty to grant a Rule 20 motion and enter a judgment of acquittal where the
evidence is insufficient. “If no substantial evidence exists that the defendant committed the crime,
then the trial judge must enter a judgment of acquittal.” State v. Neal, 143 Ariz. 93, 98, (1984)
(emphasis added).

A. ATTACHING CRIMINAL LIABILITY TO MR. RAY’S OMISSIONS
WOULD VIOLATE ARIZONA STATUTORY LAW AND THE DUE
ilé%CESS CLAUSE, BECAUSE MR. RAY HAD NO LEGAL DUTY TO

The State’s core allegation is that Mr. Ray committed reckless manslaughter, and caused

the deaths of three JRI attendees, by failing to check on participants or stop the sweat lodge
ceremony. This theory, which hinges necessarily on omitted acts, is legally invalid for a criminal
homicide charge. As this Court has correctly ruled, Mr. Ray cannot be found guilty of
manslaughter on the basis of his omissions unless an established legal duty separate from the
manslaughter statute required Mr. Ray to act. See Under Advisement Ruling on MIL No. 8 to
Exclude Testimony of Steven Pace, 4/11/11, at 1-2 (“To the extent that the State’s case rests on
proof of omissions, the State must establish that the Defendant had a legal duty in relation to the
decedents and that the legal duty derived from some source other than the criminal statutes
defining the offense.”). This Court’s ruling is well-supported by Arizona law and the Due
Process Clause. See, e.g., State v. Angelo, 166 Ariz. 24, 27 (App. 1990) (“An omission to act can
only be a crime if there is a duty to act imposed by law.”); State v. Far West Water & Sewer, 224
Ariz. 173, 186 (App. 2010) (“In the case of negligent homicide or manslaughter, the duty must be
found outside the definition of the crime itself, perhaps in another statute, or in the common law,
or in a contract.” (quoting State v. Brown, 129 Ariz. 347, 349 (App. 1981)). The question
whether a legal duty exists is a matter of law for this Court to resolve, and does not depend on the
particular facts of a case. See, e.g., Gipson v. Kasey, 214 Ariz. at 145 (“ The issue of duty is not a
factual matter; it is a legal matter to be détermined before the case-specific facts are

considered.”). This case cannot reach the jury if no legal duty bound Mr. Ray to act.
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The requirement of a legal duty defeats the State’s entire case and requires a judgment of
acquittal on all counts. As explained below, the State has identified no established legal duty, and
none exists. Nor does the Due Process Clause permit this Court to create a new duty to serve as
the basis for criminal liability. Furthermore, the law forbids the State from recasting Mr. Ray’s
omissions as affirmative acts. The State’s case has always hinged necesse;rily on actions Mr. Ray
failed to take. Without Mr. Ray’s alleged omissions, there would be no alleged crime. As
explained below, the fact that the State can reword these alleged omissions as acts of
“continuing” the ceremony rather than failing to stop it, or can identify background acts that
occurred before and after the charged omission, is legally irrelevant.

1. Mr. Ray Was Under No Legal Duty To Act.

The State, as the party seeking to impose criminal sanctions, bears the burden of
establishing the existence of a legal duty. As this Court has noted, the State has not carried that
burden here. Mr. Ray’s relationship with the decedents does not fall into any of the well-
established common-law special-relationship categories giving rise to a legal duty. As this Court
has already held, “[u]nlike the considerable body of law that has developed concerning the duty
of a coach or instructor to avoid increasing the risks inherent in learning or participating in a
sports-type activity, . . . there is apparently no such law relating to duties arising from what some
people consider to be, at least in part, religious or spiritual ceremonies that might produce ‘altered
states’ in some participants.” Under Advisement Ruling on Defendant’s Motion to Exclude
Proposed Expert Testimony of Douglas Sundling, issued 5/25/11, at 2. See id. (“[T}here is no
recognized, special legal standard of care applicable to the facts of this case that is comparable to
the standards applicable to cases involving physicians, coaches, and other professions or
occupation. . . .”).

To illustrate by way of contrast, employers, for example, have long been required by the
common law to provide a reasonably safe workplace for their employees. See, e.g., Smith v.
Goodman, 6 Ariz. App. 168, 172 (1967). Employers are therefore on notice that a careless failure
to do so, resulting in physical injury, could give rise to civil liability; and a reckless or grossly

negligent failure that causes the death of an employee could trigger serious criminal sanctions.
13378486 11 -12-
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Indeed, the Court of Appeal recently upheld the negligent homicide conviction of an employer-
corporation on this ground. See State v. Far West Water & Sewer Inc., 224 Ariz. 173, 185-86
(2010). Employers have long planned their affairs against the backdrop of this legal duty, taking
measures specifically designed to guard against these predictable and established risks of criminal
liability. In contrast, no well-established common-law duty exists in this case. That absence
disposes of this case.’

Furthermore, although not necessary to the analysis, the existence of explicit waivers of
liability confirm that Mr. Ray possessed no duty here. This is not an argument that a defendant
can contract around criminal liability. Instead, it is an application of the well-settled rule that that
an express waiver can eliminate the existence of a legal duty of care. See Valley Nat’l Bank v.
National Ass’n for Stock Car Auto Racing, 153 Ariz. 374, 377 (App. 1987) (“Parties can
expressly agree in advance that the defendant shall not be liable to the plaintiff for the defendant’s
negligence, absent public policy to the contrary.”); Hildebrand v. Minyard, 16 Ariz. App. 583,
585 (1972) (“In an express assumption of risk situation the plaintiff expressly agrees in advance
that the defendant is under no obligation to care for him and shall not be liable for the
consequences of conduct which would otherwise be negligent.”); The Law of Negligence in
Arizona § 7.12 (parties may expressly agree that potential defendant “owes no duty of care”).

The waivers signed by the sweat lodge participants expressly warned that the retreat’s activities
would include a “sweat lodge ceremony . . . involving tight, enclosed spaces and extreme

temperatures” and provided that the participants “assume full responsibility for and risk of any

injury sustained in connection with the Activities, whether caused by the negligence of the

S Any duty would of course have to pertain directly to Mr. Ray as an individual, not to JRI or Angel
Valley. The 2009 Spiritual Warrior Retreat was hosted and run by JRI, in conjunction with Angel Valley
Spiritual Retreat Center. The participants contracted with JRI and rendered payments to JRI and Angel
Valley in exchange for services. JRI and Mr. Ray are separate legal entities, and Mr. Ray is not liable for
an omission to carry out the duties of the corporation. See Angelo, 166 Ariz. at 27. Similarly, Mr. Ray is
no way responsible for omissions by Angel Valley. Cf State’s Bench Memorandum Regarding Legal
Duty, filed 3/21/11, at 5 (citing Chiara v. Fry’s Food Stores, 152 Ariz. 398, 399 (1987), which states that
“a business proprietor has an affirmative duty to make and keep his premises reasonably safe for
customers” (emphasis supplied)).
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Releasees or otherwise.” This explicit language is more than sufficient to negate any duty of

care which Mr. Ray could conceivably have owed to the sweat lodge participants.

2. No Duty the State Could Identify Would Comport with Due Process
Notice Requirements.

To permit this case to proceed to the jury, this Court would have to break new legal
ground and create a duty that no court to date has recognized. Such ex post lawmaking would
violate the Due Process Clause, which prohibits criminal liability for a failure to act when no
clearly established legal duty requires the action. In Angelo, for example, the Court of Appeals
held that corporate officers could not be criminally liable for failing to file certain corporate tax
returns, because “due process requires that, for purposes of imposing criminal liability on an
individual for a corporation’s failure to file a tax return, the statutes must clearly impose the duty
to file a return upon an identified individual.” 166 Ariz. at 27-28. This determination followed
straightforwardly from generally applicable due process requirements “that a penal statute’s
definitions be precise and definite.” Id. at 28 (citing Pierce v. United States, 314 U.S. 306 (1941);
Lanzetta v. New Jersey, 306 U.S. 451 (1939); Connally v. General Construction Co., 269 U.S.
385 (1926)). “Due process,” the court emphasized, “demands that the statute provide fair notice
that engaging in the proscribed conduct risks criminal penalties.” Id. (citing Papachristou v. City
of Jacksonville, 405 U.S. 156 (1972); Franzi v. Superior Court, 139 Ariz. 556 (1984); State v.
Zack, 138 Ariz. 266 (App. 1983)). “The statute,” moreover, “must define the offense in terms
that people of average intelligence can understand.” Id. The New Jersey appellate court’s
dismissal of reckless manslaughter charges on due process grounds in State v. Lisa, 919 A.2d 145
(2007), a decision cited approvingly in Far West, 224 Ariz. at 186 n.8, is in accord. Relying on
U.S. Supreme Court precedent, the court held that “[a] duty of care, upon which a duty to act is
premised, must be so firmly established as to be beyond controversy or dispute if it is to provide
presumed notice.” Id. No legal duty consistent with these Due Process requirements applied to

Mr. Ray in this case.
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3. The Absence of a Legal Duty Forecloses All Liability In This Case,

Because The State’s Case Hinges Necessarily On Mr. Ray’s Alleged
Omissions.

The absence of a legal duty infects the State’s entire case, not merely a subset of the
State’s allegations. Mr. Ray’s alleged omissions are the sine qua non of the alleged crime. The
State cannot even articulate its criminal charge without including an omission. To be sure, the
State has identified other purported acts by Mr. Ray that occurred before or after the critical
omissions. But, as explained below, that is true in every omission case, and has no legal
consequence. The critical question is which conduct—the omission or surrounding acts—
constitutes the causal act and was done with a culpable mental state.

Here, it is only Mr. Ray’s alleged omission to stop the ceremony that the State alleges has
criminal significance. Neither Mr. Ray’s act of “continuing” the ceremony—an omission by
another name’—nor Mr. Ray’s background acts of facilitating the ceremony by themselves
constitute the crime of reckless manslaughter. The State takes issue with Mr. Ray’s
“continuation” of the ceremony only in the sense that by continuing, he failed to stop and help
people (an omission). The State does not allege, in other words, that continuing the ceremony
would, independently of an omission, have been a crime—viz., even if the decedents had received
aid before their conditions became serious. The same is true for all of Mr. Ray’s other alleged
acts, such as instructing participants to leave between rounds, or stating that assistance would be
given at a round’s end absent an omission. Under these circumstances, the State’s attempt to
avoid the duty requirement by recasting Mr. Ray’s alleged omissions as affirmative acts fails.

a. The Law Does Not Permit the Government to Recast Alleged
Omissions As Affirmative Acts.

The law does not permit the State to semantically recast Mr. Ray’s omissions and
prosecute them as affirmative acts. Acts and omissions are strictly defined and mutually

exclusive categories under Arizona law. State v. Moran, 162 Ariz. 524, 527 (App. 1989) (“The

” See generally Pinder v. Johnson, 54 F.3d 1169, 1176, n.* (4th Cir. 1995) (“While it is true that inaction
can often be artfully recharacterized as ‘action,” courts should resist the temptation to inject this alternate
framework into omission cases by stretching the concept of “affirmative acts’ ....”) (rejecting argument
that police officer had duty to protect victim of domestic violence).
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criminal code defines ‘act’ and ‘omission’ contradistinctively.”). An “act” is “a bodily
movement.” A.R.S. § 13-105(2). An “omission” is a “failure to perform an act as to which a duty
of performance is imposed by law.” Id. § 13-105(27). The distinction has important Due Process
implications: the law is “reluctan([t] to criminalize even blameworthy omissions,” because
prohibiting an omission, and thereby requiring a person to act, is a “severe burden.” Moran, 162
Ariz. at 527 (quoting Fitzgerald, Acting and Refraining, 27 Analysis 133, 139 (1967)). In light of
this added burden, “[b]efore a person may be penalized for a mere failure to act ... due process
requires that the person have knowledge of the law[.]” State v. Garcia, 156 Ariz. 381, 382 (App.
1987).

Courts accordingly police the line between acts and omissions with care in the criminal
context, and do not tolerate the casual rewording of omissions as acts. For example, in Moran, a
case that explicitly considered the legal difference between acts and omissions, the defendant
employee was convicted of criminal damage for refusing, insubordinately, to decode a computer
program that he had previously encoded in the course of his employment. 162 Ariz. at 525, 528.
On appeal, the court first observed that because the criminal damage statute required “an act of
interference,” omissions were excluded from the statute’s ambit. Id. at 527. Turning to the
question whether the refusal to decode constituted an act or omission, the court acknowledged
that the “refusal to decode may surely be regarded as conduct,” that it could even be “conduct to
which blame can reasonably attach,” and that the defendant’s “voluntarily refrain[ing]” was not
the same as “a mere ‘nondoing.”” Id. at 527, n.5. That said, the court noted that an “act” requires
a bodily movement, and that the statutory definitions of act and omission are “contradistinctive.”
Id. Thus, the court concluded, the “defendant’s refusal was not an act within the criminal code.”
Id. The court therefore reversed the defendant’s conviction and directed the trial court to enter a
verdict of acquittal. Id. at 527. See also People v. Abedi, 595 N.Y.S.2d 1011, 1020 (N.Y. Sup.
Ct. 1993) (“when informing an auditor of loans, failing to mention their nonrecourse nature” was

not an overt act for purposes of establishing a conspiracy (emphasis added)).}

® The same principle has been applied as a matter of logic and statutory construction outside the criminal
context. In Picco v. Town of Voluntown, 989 A.2d 593 (Conn. 2010), the defendant owned and maintained
an athletic field on which a large ash tree was located. Id. at 596-97. The court held that the defendant
13378486.11 -16-
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Under these principles, the State is not permitted to assert, without any precedent or
authority, and contrary to existing and analogous authority, that Mr. Ray’s failure to stop the
sweat lodge ceremony can be recast and prosecuted as the “act” of “continuing” the ceremony.
Moran leaves no doubt that act and omission are not simply two sides of the same behavioral
coin; a defendant’s conduct must be either one or the other, and a failure to act, even when

accompanied by “voluntar[y]” or “deliberate” conduct, is an omission. See Moran, 162 Ariz. at

527.
Nor can the various background acts the State alleges in conjunction with the central
omission support criminal liability. As set out in Section III, these legally inconsequential

allegations include:

e Mr. Ray encouraged participants to forego sleep and hydration prior to entering
the sweat lodge.

e Mr. Ray criticized Dream Team members for drinking wine while participants
were on the Vision Quest.

e Mr. Ray contributed to the heat inside the sweat lodge by requesting rocks and
pouring water on them.

Mr. Ray determined the length of the ceremony and of each round.

Mr. Ray instructed participants to leave between rounds rather than during a
round.

e When a participant allegedly stated that Kirby Brown was displaying signs of
physical distress, Mr. Ray stated that assistance would be given after the pending
round.

These acts have no independent significance for purposes of criminal law; they are wholly
subsidiary to the omissions the State has alleged. Without the alleged omission, that is, the State

has alleged no crime. The legal analysis required for reckless manslaughter supports this

could not be held liable under a statutory nuisance provision for failure to remove the tree before its
collapse, despite having been told that the tree was dangerous and having obtained an estimate for the
tree’s removal, because the statute premised liability on an “act.” Id. at 600-01; see id. at 599 (“Common
usage does not equate a failure to act with an act ...[;] the [dictionary] definition of the word ‘act’ does not
denote something not done by a person.”). In Edmonds v. Shirley, 116 So. 303 (Ala. Ct. App. 1928), the
question arose whether the sheriff was liable, under a statute imposing liability for the “acts” of his
deputies, for his deputy’s failure to obtain money on a judgment delivered to him. Id. at 303. The court
held that the deputy’s failure to collect was not an “act” and concluded that liability could not attach. See
id. (“Act denotes the affirmative. Omission denotes the negative. Act is the expression of will, purpose.
Omission is inaction. Act carries the idea of performance. Omission carries the idea of a refraining from
action.”).
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conclusion: the various background acts the State identifies did not cause the decedents’ death,
see Section IV.C, and were not done with a culpable mental state, see Section IV.B. Not
surprisingly, there is also no case law supporting the proposition that Mr. Ray’s acts in facilitating
the sweat lodge, a lawful activity among consenting and competent adults, can support criminal
liability.
b. The State’s reliance on Mr. Ray’s background “acts” for
criminal liability would violate Due Process.

The State’s attempt to rely solely on Mr. Ray’s background acts would also violate Due
Process, because Mr. Ray lacked constitutionally adequate notice that his lawful conduct and
speech, by themselves, constituted criminal manslaughter. As the Court of Appeal made clear in
Angelo, “[d]ue process demands that [a criminal] statute provide fair notice that engaging in the
proscribed conduct risks criminal penalties.” 166 Ariz. at 28. A criminal statute must “give the
person of ordinary intelligence a reasonable opportunity to know what is prohibited, so that he
may act accordingly.” Grayned v. City of Rockford, 408 U.S. 104, 108 (1972). If Arizona’s
manslaughter statute is interpreted to permit conviction for leading a sweat lodge ceremony or
stating that aid would be rendered at a round’s end, the statute would not live up to these due
process principles. Mr. Ray had no notice that such otherwise legal conduct with consenting,
competent adults could result in grave criminal sanctions, and therefore no reasonable opportunity
to adjust his behavior (and speech) accordingly. Even after months of searching, the Defense has
found no case law supporting this theory of criminal liability. It follows that no lay person in Mr.
Ray’s position could possibly be on notice that his conduct is criminal.

Furthermore, there are no clear standards for enforcing the statute, so construed. No
person of ordinary intelligence would have any way of determining, before acting, which lawful
behaviors would later be deemed to violate the statute. A host of everyday situations would draw
close to—and presumably, in some cases, fall within—the manslaughter statute’s reach: the rock-

climbing, scuba diving, hang-gliding, or parachuting instructor who encourages a student to “go
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for it,” followed by the student’s unintended death, or even the drill instructor who leads cadets in
arisky exercise. No precedent exists for this proposition.

B. THE STATE HAS FAILED TO PROVE THAT MR. RAY POSSESSED
THE MENTAL STATE OF RECKLESSNESS.

No reasonable juror could find the State’s evidence that Mr. Ray acted recklessly
“adequate and sufficient to support a conclusion of [Mr. Ray’s] guilt beyond a reasonable doubt.”
Mathers, 165 Ariz. at 67. “‘Recklessly’ means, with respect to a result or to a circumstance
described by a statute defining an offense, that a person is aware of and consciously disregards a
substantial and unjustifiable risk that the result will occur or that the circumstance exists. The
risk must be of such nature and degree that disregard of such risk constitutes a gross deviation
from the standard of conduct that a reasonable person would observe in the situation.” A.R.S.
§13-105(10)(c) (emphasis added).

Under this definition, to prove that Mr. Ray committed reckless manslaughter, there must
be sufficient evidence to establish beyond a reasonable doubt: (1) that Mr. Ray was actually,
subjectively aware of, and consciously disregarded, a risk that his conduct would cause Kirby
Brown, James Shore, and Liz Neuman to die; (2) that the risk of these three individuals’ deaths
arising from Mr. Ray’s conduct was substantial and unjustifiable, meaning it was highly likely to
occur; (3) and that Mr. Ray’s disregard of the risk of each of the three deaths was a gross
deviation from reasonable conduct in the situation, meaning that his conduct was “flagrant and
extreme,” and “outrageous, heinous, [and] grievous.” No reasonable jury could conclude that the
State’s evidence proves beyond a reasonable doubt any of these prongs of knowledge.

1. The State’s Allegations

As an initial matter, it bears emphasis that Mr. Ray’s allegedly culpable mental state must
coincide with the specific conduct by Mr. Ray that allegedly caused the decedents to die. It is not
enough for the State to allege an abstract awareness that an activity has risks (as all do) or that
heat can cause discomfort (as almost everything can). Instead, the State must prove that Mr. Ray
actually knew, when undertaking a particular action, that his conduct would likely cause the

decedents to die. The conduct that the State alleges satisfies this requirement, as set forth in
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Section II, rests centrally on Mr. Ray’s omissions in failing to check on participants or stop the
ceremony. In addition, the State alleges that Mr. Ray acted criminally by leading the ceremony,
contributing to the heat, and purportedly stating that a participant who needed aid would receive it
after the next round; and by his words of philosophy and motivation in the days and hours leading
up to the sweat lodge ceremony. None of these three categories of allegations satisfies the mens
rea requirement.

Before analyzing each prong of the mens rea requirement as to each decedent, two
overarching flaws in the State’s case on knowledge bear mention. First, the evidence is that
nobody knew that the three decedents were dying. There were over 50 people in the sweat lodge
with Mr. Ray, and there is no testimony that any of them actually knew that any of the three
decedents was likely to die. Indeed, the testimony is that no one knew and all of them would
have helped had they known. This fact has implications for each of the prongs of knowledge.
First, it bars the State’s attempt to prove circumstantially that Mr. Ray actually knew that the
three decedents were dying. This is not a case of gunfire or stabbing, where the activity is illegal
and the risk of death is clear to all onlookers, and thus the defendant’s knowledge can be
assumed. Second, the fact that nobody knew confirms that Mr. Ray’s conduct did not cause a
“substantial and unjustifiable” risk of death—a risk so obvious and highly probable that it cannot
be missed. Third, the fact that nobody knew the decedents were dying compels the conclusion
that Mr. Ray’s failure to aid them, or his alleged statements that assistance would be given at the
end of the round (in roughly 15 minutes), was not a “gross deviation”—a heinous, egregious,
flagrant and wanton deviation— from the conduct of a reasonable person.

Second, and related, there is no special standard of care governing sweat lodge
facilitation. See Under Advisement Ruling on Defendant’s Motion to Exclude Proposed Expert
Testimony of Douglas Sundling, filed 5/25/11, at 2 (“[There is no recognized, special legal
standard of care applicable to the facts of this case that is comparable to the standards applicable
to cases involving physicians, coaches, and other professions or occupation. . . . . ). Thus, the
State cannot argue that the conduct of a “reasonable person . . . in the situation™ refers to anything

other than the conduct of 50-plus other reasonable individuals inside the sweat lodge. The State’s
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suggestion that a “better” sweat lodge facilitator, like those who led non-JRI sweat lodges at
Angel Valley, would have behaved differently is legally irrelevant.
2, “Awareness” and “Conscious Disregard”

The State has failed to adduce any evidence of Mr. Ray’s “awareness” and “conscious
disregard” that the three decedents would likely die. Unlike the standard for civil negligence,
where inadvertence or “simple inattention” may be the basis for liability, “recklessness requires
that the person actually be ‘aware’ of the risk being created by his conduct.” William G., 192
Ariz. at 213 (emphasis added). In other words, the awareness “facet of recklessness requires
subjective knowledge of the risk by the accused before conviction can be had.” State v. Serrano,
145 Ariz. 498, 501 (App. 1985) (emphasis added). In Far West, for example, the court found that
the company officials were aware of substantial risks where they “knew the dangers associated
with confined spaces and sewer environments,” “knew about potentially lethal dangers posed by
toxic gases found in underground tanks,” “admitted that working in underground tanks was
unsafe,” and “posited that the death and injuries” at issue “occurred due to the toxic gases” in the
underground environment they provided. Far West, 224 Ariz. at 192 (emphasis added); Trial
Transcript, 3/10/11, at 294:4—12 (“THE COURT: And even the way you phrased it just now [Mr.
Hughes], what somebody should do as opposed to consciously disregarding. . . . There are issues
about what someone would know. And if you think in the Far West Water & Sewer, there’s a real
discussion in there about the actual knowledge of those regulations and those things.” (emphasis
added)). See also State v. Cocio, 147 Ariz. 277, 280 (1985) (in a manslaughter case, the
defendant was “aware of the risk” that he could cause a deadly accident where he “knew his
driving would be impaired” after consuming “mass quantities of alcohol”).

Mr. Ray had no such knowledge. Without the distorting lens of hindsight, the State’s
evidence does not show that Mr. Ray actually knew the decedents were on the verge of death
when, for example, he called for more rocks, or allegedly stated that aid would be rendered at the
round’s end. Instead, as detailed below, there is no evidence that Mr. Ray knew the three
individuals were dying. The evidence is that nobody knew. Ms. Brown, Mr. Shore, and Ms.

Neuman were all breathing, talking with participants around them—specifically telling others
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they were “okay” or “fine”—and moving until the end of the ceremony. In addition, Mr. Ray had
instructed people to leave when they needed to, and the evidence is that many participants did
come and go throughout the ceremony. There is no evidence that he knew that the three
decedents were about to die:

a. Kirby Brown (Count I)

The evidence at trial was that Kirby Brown not only was not exhibiting signs of dying, but
was cheering on other participants by chanting “we can do it, we can do it.” Witness Melissa
Phillips testified that she heard these chants as of either “round 8,” or “close to the end” of the
ceremony. Trial Transcript 3/2/11, at 205:3—18 (testimony of Melissa Phillips). Although
Melissa Phillips stated that Kirby Brown’s chanting and breathing concerned her, Ms. Phillips
was assured by a man positioned close to Ms. Brown that “‘I’m here. It’s fine. She’s all right.””
Id. at 200:6-9; Trial Transcript, 3/3/11, at 16:5-6, 181:9-19. That man was not Mr. Ray. See id.
at 13:12-15:3.

Dawn Gordon, who was next to Kirby Brown inside the sweat lodge, likewise heard Ms.
Brown chanting “we can do it, we can do it” as of the “sixth or seventh” round. Draft Trial
Transcript, 6/2/11, at 186:24-25, 189:16-17. So too did Mark Rock. Draft Trial Transcript,
6/1/11, at 172:6-8. Later, Ms. Gordon heard Kirby Brown breathing with “difficulty,” Draft Trial
Transcript, 6/2/11, at 195:4-9, and Ms. Gordon and James Shore moved Kirby onto her side, id.
at 201:17-24. Ms. Gordon heard Ms. Brown continuing to breathe until the end of the ceremony,
id. at 213:17-22. Ms. Gordon did not have a thought that Ms. Brown was going to stop
breathing. Id. at 204:18-20.

Nor did other participants know during the ceremony that Kirby Brown was dying. See,
e.g., Trial Transcript, 3/4/11, at 150:17-20 (testimony of Laura Tucker) (Tucker did not know
there was anything wrong with Kirby during the sweat lodge); Trial Transcript, 3/9/11, 186:24—
187:13 (testimony of Dr. Nell Wagoner) (Dr. Wagoner didn’t know that Kirby was in distress

during the sweat lodge).”

? Mark Rock testified that he was concerned about Ms. Brown because he believed she sounded like she
was “gurgling [her] last breath” like he has seen “on TV.” Trial Transcript, 5/27/11, at 65:9-16. Mark
Rock is the only witness in the case to suggest that he had any inkling that Ms. Brown might be in serious
13378486.11 -22-
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Furthermore, although some testimony suggests that a participant made a comment in the
sweat lodge about Ms. Brown’s condition, the State has failed altogether to prove that Mr. Ray
heard this statement, let alone that he understood from the statements that Ms. Brown was in life-
threatening condition. Dawn Gordon, the only witness who testified that she clearly heard the
alleged statement regarding Ms. Brown and could identify the speaker, testified that James Shore,
laying next to her, was the person who made the comment. According to Ms. Gordon, Mr. Shore
stated “I need help over here.” Draft Trial Transcript, 6/2/11, at 208:8. Ms. Gordon testified that
“[i]t was not a voice where he projected. It wasn’t a firm voice.” Id. at 208:1-3. She did not
hear Mr. Ray say anything “until after the flap was closed,” when he announced, as he had in
previous rounds, that “no one was leaving at that time.” Id at 208:12-14.

No other witness refuted Ms. Gordon’s testimony or testified with knowledge that Mr.
Ray heard Mr. Shore’s statement. The fact that other witnesses—Mark Rock, Debby Mercer,
Sara Mercer, and Fawn Foster—testified that they heard an unidentified speaker say that someone
or some people (possibly Ms. Brown) was unconscious or in trouble, and that they heard Mr. Ray
say something to the effect that the person would be helped at the end of the round, does not
satisfy the State’s burden. Kim Brinkley is “sure” that when Mr. Ray stated that the person would
be helped at the end of the round, he was responding to Laura Tucker’s comment regarding Liz
Neuman (who stated moments later that she wanted to stay in the lodge), not to Mr. Shore’s
comment about Kirby Brown. See Draft Trial Transcript 6/2/11, at 72:15-73:5. And the
testimony of Brandy Rainey, who had temporarily and erroneously believed in the sweat lodge

that Mr. Ray was speaking to her when he was in fact speaking to someone else, underscores that

medical condition. His testimony is directly refuted by the testimony of other participants witnesses, and
by his own recorded statements to police.

In addition, the admission of Mr. Rock’s potentially perjured testimony raises serious Due Process
concerns. The government’s use of perjured evidence to secure a conviction violates the Due Process
Clause. See, e.g., Napue v. lllinois, 360 U.S. 264 (1959); Pyle v. Kansas, 317 U.S. 213 (1942); Mooney v.
Holohan, 294 U.S. 103 (1935). This is true even where the Government lacks definitive knowledge that
the testimony will be false; a Due Process violation occurs if the prosecutor had reason to know the
testimony would be false. See, e.g., Hovey v. Ayers, 458 F.3d 892, 916 (9th Cir. 2006). The comments of
Mr. Rock and his appointed public defender—an attorney appointed specifically because of the likelihood
that Mr. Rock might perjure himself—suggest strongly that Mr. Rock gave false testimony. Permitting the
jury to rely on his testimony under these circumstances would violate Due Process. See Defendant’s
Request for In Camera Review and Motion to Strike Testimony of Mark Rock, filed 6/1/11.
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it was difficult, inside the sweat lodge, to know who was speaking to whom. See Trial Transcript,
5/26/11, at 184:1-186:1.

And even assuming (for argument) that Mr. Ray heard the alleged statements, there is no
evidence that Mr. Ray, or any reasonable person, actually understood from the comment that Ms.
Brown was on the verge of death. The witnesses’ testimony as to what someone else said is
hearsay and cannot be considered for the truth of the matter asserted—that Kirby Brown was “in
trouble,” or that people were “unconscious.” Moreover, the verbiage that a person is “in trouble,”
not responding, or “unconscious” would not suggest death to any reasonable person in the
circumstances. As this Court has expressly held, “unresponsiveness” and “apparent loss of
consciousness” are among the types of symptoms that are “not sufficiently similar” to death to
even show “relevance to the issue of knowledge (conscious disregard of a substantial and
unjustifiable risk) in a manslaughter case.” See Under Advisement Ruling on MIL No.1, 2/3/11,
at 2 (emphasis added). It follows a fortiori that if the symptoms are not even relevant to
knowledge, they cannot prove knowledge. Indeed, this Court has held that even “[a]ssuming that
the Defendant was aware of the various signs and symptoms associated with pre-2009
participants, this knowledge would not constitute notice that he allegedly was subjecting these
participants to a substantial and unjustifiable risk of death.” Id. at 3. See also, e.g., Trial
Transcript, 3/18/11, at 65:14-21 (testimony of Dr. Jeanne Armstrong) (“passed out” and
“unconscious” are equivalent in her mind); id. at 68:20—69:7 (Dr. Armstrong did not perceive any
serious medical condition in hearing that Amy was “passed out” or “unconscious”). The State
has presented no evidence to the contrary.

b. Liz Neuman (Count II)

The evidence at trial showed that even the people who were immediately next to Liz
Neuman and physically touching her did not know she was at risk of dying. As late as the 7% or
8™ round, Ms. Neuman was responsive and confirmed that she was ok and did not need to leave
the lodge. On these facts, as set forth below, there is no possibility that Mr. Ray or anyone else

could have known that Ms. Neuman was likely to die.

13378486 11 -24-

RULE 20 MOTION FOR JUDGMENT OF ACQUITTAL




AOWN

O 0 N N W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

13378486.11

Liz Neuman suggested that she and Laura Tucker “tap each other” during the
ceremony, and they did so at “regular intervals.” Trial Transcript, 3/4/11, at 45:12—
46:11 (testimony of Laura Tucker).

When Liz Neuman shifted positions, Laura Tucker tapped her, and Liz “tapped
back.” At some point during the ceremony, Laura tried to grab or pull Liz away
from the pit, and Liz “brushed [Laura’s] hand away.” Id. at 49:18-50:11
(testimony of Laura Tucker).

After the sixth round, Laura Tucker stated that she was “concerned about Liz.” Id.
at 60:3—4. Mr. Ray stated “Liz has done this before, Laura. She knows what she’s
doing.” Id. at 60:13—14. (Ms. Neuman has done 5 other sweat lodge ceremonies
with Mr. Ray in years prior.) Laura “decided [she] would ask Liz,” so she
“touched her on her left shoulder to get her attention.” /d. 61:8-11.

Laura then asked, “‘Liz, are you okay?’> Id. at 61:11. Liz “turned her head to the
left,” responded “yes,” and she spoke “loud enough” that Laura could hear her. Id.
at 61:15, 21, 25. Laura then asked “another question:” “if [Liz] needed to get out.”
Id. at 62:6-8. Liz said “no.” Id. at 62:12, 16. Neuman’s response was “promp][t]”
and “cleafr].” Id. at 64:1-4.

After that conversation, Liz was still breathing. /d. at 64:24-25.

Liz was also leaning against Laura’s legs, as Mr. Ray had advised people they
might wish to do. See id. at 63:4-7.

If Laura Tucker had know that Liz Neuman was in a life-threatening situation, she
“would have absolutely done everything that I could to help her and anyone else
that was at risk.” Id at 152:1-7.

But Laura Tucker did not render aid, because she did not perceive the risk. 1d. at
152:10-17 (“I went by what she told me. I went by how -- you know -- initially
when I spoke out to Mr. Ray, I still wasn’t satisfied. So I asked her. And I went

by what she said. I had no idea that there was any cause for immediate concern
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beyond that. If I had, I would have done everything within my power to stop it
and get her out.”).

e Laurie Gennari, on whom Liz Neuman also leaned during the sweat lodge
ceremony, corroborated the exchange between Liz and Laura Tucker. See Trial
Transcript, 3/18/11, at 197:8-197:14 (after the 6th round, Laura Tucker asked Liz
if she wanted to leave and Liz responded no). Like Ms. Tucker, Ms. Gennari had
no idea that Liz Neuman was dying. Trial Transcript, 3/22/11, at 151:8-18.

e There is no evidence in the record to the contrary. Not a single participant testified
to having any awareness that Liz Neuman was on the verge of death. See, e.g.,
Trial Transcript, 3/9/11, at 186:24-187:8 (testimony of Dr. Nell Wagoner) (Dr.
Wagoner did not know that Liz was in distress during the sweat lodge); Trial
Transcript, 3/17/11, at 162:2-163:3 (testimony of Lou Caci) (despite his physical
contact with Ms. Neuman, Mr. Caci did not know that Liz Neuman was dying, and

would have done everything in his power to save her had he known).

c. James Shore (Count III)

The evidence at trial was that James Shore was alert and moving around near the end of
the ceremony. Debby Mercer testified that she saw James Shore assist another participant to the
door of the sweat lodge during the “sixth or seventh” round. See Trial Transcript, 4/8/11, 172:14—
175:13. Ms. Mercer, who knew she was observing James Shore because she recognized his face,
also observed that Mr. Shore “went back in” after assisting the other participant. Jd. Similarly,
Dawn Gordon observed Mr. Shore assist Sydney Spencer in leaving the sweat lodge then return
to his place next to Ms. Gordon inside the sweat lodge. Draft Trial Transcript, 6/2/11, at 201:10—
12. When Mr. Shore returned to the lodge, Ms. Gordon continued to converse with him during
the seventh round, and continued to hear Mr. Shore speaking to Kirby Brown. See id. at 204:3—
17.

Moreover, there is no evidence that Mr. Shore displayed signs that he was near death.
Several witnesses testified that they did not hear Mr. Shore or anyone else indicate that Mr. Shore

was having any problems at all. See, e.g., Trial Transcript, 3/4/11, at 150:21-23 (testimony of
13378486.11 226-
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Laura Tucker) (Ms. Tucker did not hear anyone say that something was wrong with Mr. Shore
during the ceremony); id. 3/9/11, 43:9~11 (testimony of Jennifer Haley) (Ms. Haley never heard
anyone say that James Shore needed help during the ceremony); id. 3/9/11 at 186:24-187:11
(testimony of Dr. Nell Wagoner) (Dr. Wagoner never heard James Shore or Liz Neuman say
anything and did not know they were in distress). And while Mark Rock stated his belief that Mr.
Shore was in some sort of distress, he testified that Mr. Shore stated that he did nof want to switch
places and was “fine right here.” See Trial Transcript 5/27/11, at 57:21-58:2. Mr. Rock believed
that Mr. Shore appeared “distressed, but firm in his conviction.” Id.

This evidence defeats all three counts of reckless manslaughter. Indeed, the Court need
not reach the related question of whether Mr. Ray not only was actually, subjectively aware the
Ms. Brown, Mr. Shore, and Ms. Neuman were likely to die, but also “consciously disregarded”
that risk by proceeding with the conduct that allegedly created the risk of death."®

3. “Substantial and Unjustifiable Risk”

The phrase “substantial and unjustifiable” risk pertains to the likelihood of harm—that is,
the “probability” that the result will occur. In re William G, 192 Ariz. at 213-14; Com. v.
Ruddock, 25 Mass. App. Ct. 508, 513 (Mass. App. 1988). Whereas the defendant’s awareness of
the risk is a subjective inquiry, the question whether the risk was substantial and unjustifiable is
evaluated objectively. In evaluating this prong of knowledge, a court must ask: how likely was it,
given the facts that were known at the time, that death would result from the defendant’s conduct?

The probability must be high. A “substantial and unjustifiable risk” is so great that it is
“‘!different in kind’ from the merely unreasonable risk sufficient for civil negligence.” Far West,
224 Ariz. at 200 (quoting In re William G., 192 Ariz. at 214) (emphasis added). Thus, if the jury
concludes that the actor’s “misbehavior” creates an unreasonable risk that the harm will occur,

the actor may only be civilly liable, and not criminally liable. See In re William G., 192 Ariz. at

'% Conscious disregard requires that the defendant, in spite of his knowledge of the risk that accompanies
his conduct, proceeded anyway. See Far West, 224 Ariz. at 193 (despite defendants’ knowledge of the
risks created by their noncompliance with safety regulations, the company officers “knowingly violat[ed]
OSHA regulations and permitt[ed] . . . employees to enter dangerous, life-threatening underground tanks
without training, equipment, safety measures, or rescue capability.”).
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213-14. For criminal liability, the risk must be so much greater—that is, the harm arising from
the conduct must be so much more likely to occur—as to essentially be a different species of
likelihood. See id. at 211, 214.

By way of illustration, the case law essentially provides that risks fall into three
categories. In the first category, there may be a risk that death will occur—this is true of almost
any human activity—but death is not reasonably foreseeable. In such a case, no liability attaches.
See, e.g., Chavez v. Tolleson Elementary School Dist., 122 Ariz. 472, 478 (App. 1979) (student’s
abduction and death was not a foreseeable result of school’s negligent supervision). In the second
category, the risk of death is sufficiently likely as to be “unreasonable.” In this category, civil
liability attaches. See, e.g., In re William G., 192 Ariz. at 214 (rough-housing in shopping cart in
parking lot created unreasonable risk of damage to property); Williams v. Wise, 106 Ariz. 335,
343 (1970) (backing up a 60-foot truck in a construction zone where people were working may
have been negligent). Criminal liability is possible only in the third category: the substantial and
unjustifiable risk, a risk so great as to be different in kind from the unreasonable risk involved in
civil liability. The case law clusters around those risks that are so patent and obvious that a
reasonable person could not miss them. See, e.g., State v. Ruelas, 165 Ariz. 326, 328-29 (App.
1990) (“swinging a knife” “with enough force to drive [it] ten inches into [the victim’s] body™);
State v. Valenzuela, 194 Ariz. 404, 407 (1999) (shooting a person in the face); Cocio, 147 Ariz. at
280 (driving after consuming “mass quantities of alcohol™); Far West, 224 Ariz. at 200 (flouting
workplace regulations in spite of the “obvious and recognized health hazards™ inherent in a
sewage treatment facility).

No reasonable jury could conclude that any knowledge possessed by Mr. Ray indicated a
substantial and unjustifiable risk that his actions would cause the three decedents to die. As noted
above, there is no evidence of any indication that James Shore, Kirby Brown, and Liz Neuman
were dying; the evidence is that they displayed signs of well-being until shortly before the
ceremony concluded. That alone precludes the State’s attempt to show that Mr. Ray was
reckless. Nor can a risk be deemed “substantial and unjustifiable” where trained medical doctors

participating in the same event did not foresee possible deaths, where individuals seated next to or
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