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SUPERIOR COURT OF STATE OF ARIZONA

COUNTY OF YAVAPAI
STATE OF ARIZONA, CASE NO. V1300CR201080049
Plaintiff, Hon. Warren Darrow
Vs.
DIVISION PTB
JAMES ARTHUR RAY,
DEFENDANT JAMES ARTHUR RAY’S
Defendant.

(1) MOTION TO EXCLUDE
TESTIMONY OF RICHARD HADDOW;

(2) RENEWED MOTION FOR

SANCTIONS PURSUANT TO RULE 15.7
BASED ON VIOLATION OF BRADY V.
MARYLAND

Defendant James Arthur Ray, by and through undersigned counsel, hereby moves this

Court to exclude the testimony of proposed expert witness Richard Haddow, whom the State

improperly identified as a trial witness after court proceedings concluded on Friday, April 22,

2011. Mr. Ray also renews his motion for sanctions pursuant to Ariz. R. Crim. P. 15.7. This

motion is supported by the following Memorandum of Points and Authorities.
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MEMORANDUM OF POINTS AND AUTHORITIES

L INTRODUCTION

On April 13, 2011, this Court found that the State had violated its constitutional duty
under Brady v. Maryland by suppressing exculpatory evidence material to Mr. Ray’s defense.
The Court denied Mr. Ray’s request for a mistrial “[a]t the present time,” but ruled that
“circumstances regarding the late disclosure can be the subject of cross-examination of both
future witnesses and witnesses who are recalled to testify.” Under Advisement Ruling on
Defendant’s Motion for Mistrial, 4/13/11, at 3. After court ended on Friday, April 22, the State
notified the Defense by letter that it would call Richard Haddow as a witness after its next
witness, Amayra Hamilton. See Letter from Sheila Polk to Truc Do, 4/22/11 (Exhibit A). The
State’s attempt to call Mr. Haddow as a witness at this juncture is late and improper.

First, the State has not filed the required motion under Rule 15.6(d) for leave to use late-
disclosed evidence. Nor could such a motion have any legitimate basis. There is no possible
good cause for informing the Defense on Friday that the State will, a few days later, call an expert
witness who is not on the State’s witness list—and who was explicitly withdrawn as a trial
witness in December 2010. Moreover, the State’s letter is not merely late, but also st/ fails to
provide adequate disclosure. The letter does not state whether Mr. Haddow will testify as an
expert, on what topics the State may seek to qualify him as an expert, or to what opinions he will
testify. This disclosure violation alone is dispositive of the State’s attempt, even apart from
constitutional issues. But were there any doubt, it would be resolved by the fact that this is the
very witness whose opinions the State suppressed for eleven months in violation of Brady v.
Maryland and Mr. Ray’s Due Process rights. The Constitution does not permit the State to profit
from its Brady violation by leveraging its suppression to introduce the supposedly inculpatory
aspects of the witness’s opinion.

Second, permitting Mr. Haddow to testify would prejudice the Defense and infringe Mr.
Ray’s Sixth Amendment right to a fair trial, because the State has deprived Mr. Ray of the
opportunity to investigate and test Mr. Haddow’s complex scientific analyses. Although

Haddow’s report “contained information that, for purposes of Brady and Rule 15 analysis, was
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clearly exculpatory,” Under Advisement Order, 4/13/11, at 2, the State believes that aspects of
Haddow’s analysis are inculpatory. Mr. Ray is entitled to an opportunity to investigate and
respond to this new prosecution theory. But conducting such an investigation would take months.
By Haddow’s admission, even Ais opinions are incomplete and preliminary. See Transcript of
Interview of Richard Haddow, 4/15/11, Part 4, at 42:10-20 (Exhibit B) (“I didn’t have all the
facts, I didn’t have the materials, I didn’t [inaudible] rocks, I didn’t get the—calculate the heat
and what they were experiencing, and I—there was just a ton of stuff that I didn’t do. Ionly
spent less than a week on it.”). There is not sufficient time, at this late date, to complete
Haddow’s analysis, let alone to independently test the conclusions.

Third, even if admission of Mr. Haddow’s testimony for the State were constitutionally
permissible, which it is not, a hearing and full briefing would be necessary to determine Mr.
Haddow’s qualifications as an expert. As the State itself has acknowledged, there are significant
questions as to whether Mr. Haddow, who is neither an environmental engineer nor a medical
doctor, can properly opine as an expert on many of the topics of his report. See State’s Response
to Defendant’s Motion for Mistrial, filed 4/12/11, at 5 (“[TThe State was concerned about Mr.
Haddow’s qualifications.”).

The Defense also renews its request for a jury instruction regarding the State’s Brady
violation and for sanctions. As the Court noted, the Defense is entitled to cross-examine
witnesses regarding “circumstances regarding the late disclosure,” Under Advisement Ruling
4/13/11, at 3, and the Defense will do so. But mere questioning of the State’s witnesses cannot
cure the prejudice arising from the State’s constitutional violation. The State’s suppression
denied the Defense an opportunity to develop and use at trial a scientific and powerfully
exculpatory theory. As the Court noted, “the late disclosure could prejudice the Defendant’s
ability fully to present a defense.” Id. at 2. Short of a mistrial, the only remedy that could
mitigate the harm is an instruction alerting the jury to the violation and permitting them to draw
inferences against the State’s evidence.

Furthermore, sanctions are appropriate. As noted in Mr. Ray’s original motion for
sanctions, filed April 20, 2011, the interview of Mr. Haddow, and the documents now disclosed
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by both Mr. Haddow and the State, reveal a Brady violation more substantial than the State

initially let on to the Defense and the Court. The State and its agents misrepresented the extent of

their contact with Mr. Haddow and their knowledge of his exculpatory opinions. The federal and

Arizona Constitutions and Arizona’s rules provide that serious infractions should not be

rewarded.

II. ARGUMENT

A. Haddow’s testimony is inadmissible because the State has not filed a motion

under Rule 15.6, and in any event, is not permitted to profit from its Brady
violation.

As the Court is well aware, Mr. Haddow is a late-disclosed witness. For the eleven-month
period prior to April 4, 2011, the State suppressed his opinions in violation of Brady v. Maryland
and Rules 15.1(b)(1), 15.1(b)(4), 15.1(b)(8), and 15.1(e)(3)). See Under Advisement Ruling,
4/13/11, at 1, 2 (finding that “the prosecution suppressed evidence” within the meaning of Brady
(quoting Boss v. Pierce, 263 F.3d 734, 739-40 (7th Cir.2001)). Furthermore, until Friday, April
22,2011, the State had never listed Mr. Haddow on its list of trial witnesses. See State’s
Amended Witness List, 4/22/11 (Exhibit C) (adding, for the first time, Mr. Haddow as a witness
among the State’s 79 listed trial witnesses). Indeed, the State had explicitly withdrawn Mr.
Haddow as a witness in its December 10, 2010 letter to the Defense and denied the Defense’s
request at that time to timely interview Mr. Haddow and obtain disclosure of his opinions and
conclusions, See Letter from Sheila Polk to Truc Do, 12/10/10 (Exhibit D). The State’s attempt
to introduce Mr. Haddow’s testimony days after giving notice of its intent to do so, and without
leave of Court, is barred by the Arizona Rules of Criminal Procedure and the State and federal
Constitutions.

First, the State’s attempt fails at the outset, because the State has not filed the required
motion under Rule 15.6(d). That rule requires that a party “shall obtain leave of court by motion,
supported by affidavit,” when “seeking to use material and information not disclosed at least
seven days prior to trial.” See Ariz. R. Crim. P. 15.6(d). Moreover, as a matter of law, the State
cannot identify any good cause for its attempted use of this late-disclosed evidence.
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More fundamentally, the law does not permit the State to benefit from its Brady violation
by using the suppressed evidence-—evidence disclosed so late that the violation reached
constitutional proportions— against the criminal defendant. The State has apparently concluded
that some aspects of Mr. Haddow’s analysis—which the State, but not the Defense, has known
about since April 2010—could be construed as inculpatory and would aid the State at trial. At the
same time, as a direct result of the State’s unconstitutional suppression, the Defense has been
prevented from preparing a response to the State’s theory. Had Mr. Haddow’s findings been
disclosed eleven months ago, the Defense would have conducted a thorough investigation and
would now be armed with independent findings regarding the myriad scientific variables that
Haddow raises. The State’s disclosure violation deprived the Defense of this preparation. To
permit the State to introduce Haddow’s testimony would directly reward the government for its
misconduct, to the severe detriment of the defendant. The Due Process violation would be clear-
cut.

B. Permitting Mr. Haddow to testify would prejudice the Defense.

Second, and related, permitting Mr. Haddow to testify would prejudice the Defense, and
would infringe Mr. Ray’s Sixth Amendment fair-trial right. To be sure, Mr. Haddow’s
preliminary report “contained information that, for purposes of Brady and Rule 15 analysis, was
clearly exculpatory.” Under Advisement Order, 4/13/11, at 2; see also id. (“As noted by the
Defendant, the information was arguably favorable to him in all aspects of his defense as
presented at trial.”). The exculpatory nature of this information was confirmed by Mr. Haddow’s
interview.! In the State’s view, however, Mr. Haddow’s analysis purportedly also includes

inculpatory information. Mr. Ray cannot adequately respond to this new theory at this juncture.

! The law is clear that “[t]o say that evidence is ‘exculpatory’ does not mean that it benefits the defense in
every regard or that the evidence will result in the defendant’s acquittal. Rather, the preliminary inquiry in
a Brady claim has always been whether the evidence in question is ‘favorable’ to the accused.” Bailey v.
Rae, 339 F.3d 1107, 1115 (9th Cir. 2003). See also United States v. Howell, 231 F.3d 615, 625 (9th Cir.
2000) (“The government's characterization of the information withheld as exclusively inculpatory, not
exculpatory, is flatly contradicted by Supreme Court precedent. In fact, it was both. . . . That the
information withheld may seem inculpatory on its face in no way eliminates or diminishes the
government’s duty to disclose evidence of a flawed police investigation.”).
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As the Court has noted, these issues are highly complex both factually and scientifically.
The direct result of the State’s suppression of the evidence is that the Defense has not had the
opportunity to investigate the scientific issues raised in Haddow’s preliminary report. The three-
day continuance afforded Mr. Ray a chance to interview Mr. Haddow and explore the nature of
the State’s Brady violation, and revealed the State’s extensive contacts with him. It did not
provide sufficient time to conduct independent investigation on the subj ect.? Many steps would
be required to make such an investigation meaningful. Indeed, Haddow himself emphasizes that

his report is incomplete, and that significant additional work would be needed to complete it:

“HADDOW: You know I’d really like you to understand this
report was written around Liz and I did not weigh or contribute the
circumstances to any other individuals other than I did pay attention
to both Kirby and James on where they were just for my own
understanding, and I pass that on even though it wasn’t my
objective. And so the report is focused on Liz and not everybody
and so just so you know. That’s one of the reasons why it was
incom—I don’t—that’s the reason why I called it a preliminary
report, because I didn’t have all the facts, I didn’t have the
materials, I didn’t [inaudible] rocks, I didn’t get the—calculate
the heat and what they were experiencing, and I—there was just a
ton of stuff that I didn’t do. I only spent less than a week on it.”

Transcript of Interview of Richard Haddow, Part 4, at 42:10-20 (Exhibit B).

Significant expert investigation and analysis would be needed to complete Haddow’s
preliminary conclusions and then validly test them. The process would involve retaining an
expert and could take months. This could have been completed had the State timely disclosed
Mr. Haddow’s opinions, but cannot be completed now.

C. Serious concerns exist as to Mr. Haddow’s qualifications as an expert.

Third, even if admitting Mr. Haddow’s testimony could be constitutionally permissible,
which it is not, a hearing and full briefing would be required to evaluate Mr. Haddow’s
qualifications as an expert. The State itself has acknowledged that serious questions exist as to

Mr. Haddow’s qualifications. See State’s Response to Defendant’s Motion for Mistrial, filed

2 On April 14, the Court granted Mr. Ray’s motion for a continuance to investigate the issues related to
Mr. Haddow’s report. On April 14 and 15, Mr. Haddow and the State disclosed documents related to Mr.
Haddow’s involvement in this case, and the parties jointly interviewed Mr. Haddow on April 15.
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4/12/11, at 5 (“[T)he State was concerned about Mr. Haddow’s qualifications.”). Indeed, Mr.
Haddow apparently was informed by the State after their June 30, 2010 interview that the State
questioned his qualifications and was not interested in retaining him for that reason. See
Transcript of Interview of Richard Haddow, 4/15/11, Part 2, at 10:20-22 (Exhibit B) (HADDOW:
I believe it was...I think Ross Diskin explained that to me after the, our teleconference or some,
sometime around that time that a county attorney questioned my credentials.”); see id. at 66:10—
11 (HADDOW: I think Ross told me later that they were concerned about my qualifications or
something.). Mr. Haddow’s opinions include matters for which he has no qualifications at all,
such as the medical conditions of participants and the cause of death. See, e.g., Transcript of
Interview of Richard Haddow, 4/15/11, Part 4, at 6:18-23 (Exhibit B) (“HADDOW: I'm not a
medical doctor. I’'m only going by a lot of documents that [ had read and I . . . and from what I
could see and hear that intubating a person with hypercapnia could be a . . . not a good thing but I
don’t understand the entire picture because Lou [Diesel] and I didn’t need me to get into such
details so I just scraped on patient care in my documents. As you go through them, you will see
that.”’). Moreover, the Defense learned in its interview that Mr. Haddow is not in fact an
environmental engineer, but rather an environmental scientist with some business education, and
reached his conclusions on many matters within his report based on intérnet research.

D. The court should instruct the jury regarding the Brady violation and should

impose sanctions.

Rule 15.7(a) provides that, upon motion of a party, the Court “shall impose any sanction it
finds appropriate” based on a disclosure violation. As noted in Mr. Ray’s motion of April 20, the
drafters of Rule 15.7 specifically contemplated the steps the Court has taken to date—ordering
disclosure and granting a continuance—and deemed them insufficient as sanctions. See Ariz. R.
Crim. P. 15.7 cmt. (noting that “ordering disclosure and granting a continuance” “merely ordered
the offending party to do what was already required, and gave the party more time to do it, a
result that the party may have desired in the first place,” such that “[f]ailure to disclose was thus
encouraged instead of sanctioned”). Here, strong sanctions are justified as a result of the State’s

repeated violations of Brady v. Maryland and Rule 15.1, its inaccurate representations to the
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Court and the Defense, and its pattern of failing to make mandatory disclosures, particularly
related to causation.

At a minimum, the Court should give each of the jury instructions submitted by the
Defense on April 14 (Exhibit E). It is well-established that the quality of a police investigation
affects the weight of the prosecution’s evidence. “When, for example, the probative force of
evidence depends on the circumstances in which it was obtained and those circumstances raise a
possibility of fraud, indications of conscientious police work will enhance probative force and
slovenly work will diminish it.” Kyles v. Whitley, 514 U.S. 419, 446 n.15 (1995). Under
Supreme Court precedent, then, “information which might ‘have raised opportunities to attack ...
the thoroughness and even good faith of the investigation” constitutes exculpatory, material
evidence.” United States v. Howell, 231 F.3d 615, 625 (9th Cir. 2000) (quoting Kyles, 514 U.S.
at 443). Indeed, “[d]etails of the investigatory process potentially affect[] . .. the weight to be
given to evidence produced by [the] investigation.” United States v. Sager, 227 F.3d 1138, 1145
(9th Cir. 2000). And flaws in a police investigation may make “the Government’s agents and
case appear to be haphazard and inconsistent as well as prone to errors.” Howell, 231 F.3d at
625.

In light of this established law, jury instructions regarding a Brady violation are proper.
See, e.g., United States v. Burke, 571 F.3d 1048, 1054 (10th Cir. 2009) (“Where the district court
concludes that the government was dilatory in its compliance with Brady, to the prejudice of the
defendant, the district court has discretion to determine an appropriate remedy, whether it be
exclusion of the witness, limitations on the scope of permitted testimony, instructions to the jury,
or even mistrial.” (emphasis added)); People v. Jackson, 637 N.Y.8.2d 158 (N.Y. Sup. Ct. 1995)
(“the jury will be provided with an adverse inference charge regarding the Brady violation by the
People”).

III. CONCLUSION

The State’s attempt to surprise the Defense and the Court with the late addition of Richard

Haddow as a testifying expert witness, without seeking leave of Court or offering any good cause,

is impermissible. The State’s attempt would not only violate the disclosure rules, but would
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infringe Due Process by permitting the State to capitalize on unconstitutional suppression of
evidence. The Court should deny the State’s attempt, provide the Defense’s requested jury

instructions, and impose additional sanctions that the Court deems appropriate.

DATED: Apn'lZf__, 2011 MUNGER, TOLLES & OLSON LLP
BRAD D. BRIAN
LUIS LI
TRUCT. DO

MIRIAM L. SEIFTER
THOMAS K. KELLY

"

T K 1L s

Attorneys for Defendant James Arthur Ray

Copy of the foregoing delivered this day
of April, 2011, to:

Sheila Polk
Yavapai County Attorney
Prescott, Arizona 86301

w AU L0
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Yavapai County Attorney

255 East Gurley Street
Prescott, AZ 86301
(928) 771-3344 (Criminal) SHEILA POLK
(928) 771-3338 (Civil) Yavapai County Attomey

Facsimile (928) 771-3110

April 22,2011

Truc Do

Munger, Tolles & Olson, LLP

355 South Grand Avenue, 35® Floor
Los Angeles, CA 90071-1560

RE:  State v. James Arthur Ray, V1300CR201080049
Dear Ms. Do:

The State is providing notice that it intends to call Mr. Haddow as a witness. The
State anticipates calling Mr. Haddow following the testimony of Amyra Hamilton.

Please advise us if you would like the opportunity to do an additional interview of
Mr. Haddow prior to his testimony and provide my assistant Penny Cramer with your
availability for a telephonic interview on Monday, April 25, 2011. As soon as we receive
a fec agreement from Mr. Haddow, we will disclose it to you.

Very truly yours,

Yoz, SO

Sheila Sullivan Polk
Yavapai County Attorney

s -
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SUPERIOR COURT OF STATE OF ARIZONA

COUNTY OF YAVAPAI
STATE OF ARIZONA, CASE NO. V1300CR201080049
Plaintiff,
Vs. TRANSCRIPT OF INTERVIEW
JAMES ARTHUR RAY, Witness:  Richard Haddow (PART 2)
Defendant. By: Truc Do, Tom Kelly,
Miriam Seifter, Bill Hughes,
Sheila Polk
Date: 04-15-11
Length:  2:19:13
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DO:

HUGHES:

DO:

HADDOW:

DO:

HADDOW:

DO:

HADDOW:

DO:

HADDOW:

DO:

HADDOW:

DO:

HADDOW:

DO

HADDOW:

Okay, we’re back on tape. It’s 11:20 and Mr. Haddow has come back into
the room and everyone who was present earlier was present now.

Hold on a sec Truc, I still have to get my tape going. Okay, it’s rolling
now.

Okay. Alright, Mr. Haddow. I think we’ve resolved it and first of all, I
wanted to reiterate what Ms. Polk just said, we appreciate your patience.
Thank you.

So what we’ve done is we’ve agreed both sides will split the 4,375 for your
work product. We are going to submit the issue to the court to make sure
the, that’s what the court is going to decide, but the bottom line is, it is
covered and the parties will split if that’s decided. Okay. Does that make
sense?

Are you saying that the judge says that—

The judge could say the State could bear the cost, the State, or the defense
could bear the cost.

Okay. Not, nobody has to pay me [laughter].

But not Mr. Haddow.

Okay. Okay.

Correct.

Okay. Thank you. Yes, I'm very good with everything.

Okay. So, and that’s on tape, so you don’t have to worry, we don’t need to
put it in writing or anything. Okay?

Thank you.

And so at the end of today, what you could do is just prepare your invoice
and—the way you normally do it— and, and provide, you can provide the
copies to the defense and we’ll make sure that everybody getsitor... I

think I cc’d you on an email where you now have the State’s email as well.

Okay.
-2
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HADDOW:

DO:

HADDOW:

DO:

HADDOW:

DO:

HADDOW:

DO:

HADDOW:

DO:

HADDOW:

DO:

HADDOW:

DO:

HADDOW:

DO:

HADDOW:

Okay? So we’re ready to go forward.

Yes ma’am.

Alright, thank you so much. I think before we got into the subject
of...the...your invoice, we were talking about the files you brought in last
night.

Okay.

You have your originals in front of you, correct?

Yes.

And you did see me and Tammy and another assistant making copies.

Yes I did.

I just want to confirm that we did make all of them and so I don’t expect
you to go through each page, but why don’t you just quickly look at...the
binder of documents that I have starting with what’s been Bates stamped at
the bottom right corner as Defense 75, and just sort of flip through that and
let me know if that looks like your file.

It is, it is all my, it’s all my work and file, yes.

Okay. And so I’ll just put on the record that what we produced to the State
last night was Defense 75 to 583. You also brought in last night a CD,
correct?

Yes.

And that CD has some writing on it, as well, correct?

Yes ma’am.

I just want to confirm that the cover of the CD is what we see in Bates
stamped Defense 5847

Yes.

Alright and I, I’'m looking at that and it shows sweat lodge photos and
reports?

Yes.
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DO:

HADDOW:

DO:

HADDOW:

DO:

HADDOW:

DO:

HADDOW:

DO:

HADDOW:

DO:

HADDOW:

DO:

HADDOW:

DO:

HADDOW:

DO:

HADDOW:

DO:

HADDOW:

DO:

And it has a note on it, “Rick Haddow will pick up.”

Yes.

And Diskin C23 at the bottom.

Yes.

Okay so this is part of your file, and you brought it in and we copied that,
correct?

Yes.

Other than the documents we just talked about and the CD, did you have
anything else remaining from your file that we have not received?

No.

Alright so we have everything?

You have all my draft, preliminary and final reports.

Okay and I understand as part of the file you brought in, you also had a
little notebook, which you have in front of you.

Yes.

And that was essentially a note of your communications?

Yes.

And the work that you were performing along the way?

Yes.
Alright. Just some background, Mr. Haddow, you were initially retained

on this matter involving the October 8, 2009 sweat lodge at Angel Valley
in Sedona, Arizona as an expert for a plaintiff’s lawsuit, correct?

It was, you need to talk to Lou Diesel. 1 believe it was an
insurance...there’s a step before—

Sure.

—we would do it, so I’m not sure of the actual term. We weren’t involved
in the lawsuit yet, it was...I’m not sure the, the term...it was—

Okay.
-4-
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HADDOW:

DO:

HADDOW:

DO:

HADDOW:

DO:

HADDOW:

DO:

HADDOW:

DO:

HADDOW:

DO:

HADDOW:

DO:

HADDOW:

DO:

HADDOW:

DO:

HADDOW:

DO:

HADDOW:

DO:

—it was an insurance policy claim of some sort.

Alright and I appreciate that clarification, we don’t, I, we don’t need to talk
about the charges of the civil lawsuit if that was what it was, but what I
mean—oplaintiffs—is that you were retained by the plaintiff’s lawyer?
Correct.

And that would be Lou Diesel?

Yes.

And the plaintiff that you understood Mr. Diesel to represent was Liz
Neuman’s estate and family?

Yes.

Alright. Anyone else that you know of? That was part of the plaintiffs?
Any of the other participants or decedents?

Just, just what you said is all I had from my, my perspective.

Okay. So Liz Neuman and her estate and family, correct?

Yes.

Okay. You are at this moment no longer retained by Lou Diesel?
Correct.

Can you tell me when about your relationship with Mr. Diesel ended?

I gave them a, I gave him a final invoice...I believe it was in June...I
believe the end of June, I generated, I think I generated the final invoice.
Would you say June 2010 or—

Yeah, I think it was.

Okay.

I’m, I’m not positive but I believe it was just, just about then, and what we
had done, and so we completed the invoice and the program was over.
Okay. And to your best estimate that was the end of June 20107

Yes.

Okay. Now I’'m going to move to what involvement, if any, you had with
-5-
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the criminal matter in this case. You are aware that the State of Arizona is
prosecuting Mr. Ray for three counts of reckless manslaughter?

I do now.

Okay. You did know at some point earlier than today that there is a
criminal trial going on?

I’m sort of understanding what you’re, the question you’re asking is if
actually there was a case, I think there was a case in development when I
was sharing information with the lawsuit. There was not, there were no
charges, 1 don’t, I don’t believe, I don’t believe there was an ongoing—
Sure.

—1 think there was an investigation going...that’s what....

We’ll go through that Mr. Haddow, I guess my—

I’m not sure what your question was.

Yeah, my question wasn’t very clear. What I’'m trying to, to distinguish,
distinguish here is that you had worked at one time for Lou Diesel in a civil
lawsuit.

Correct.

And now I want to talk to you about the criminal case.

Okay.

Okay. So at some point you got involved in the criminal case?

No.

And when I say case, I’m not talking about whether there’s charges or
trials but, but—

No.

Okay, go ahead and explain.

As a private investigator licensed by the State of Arizona I can conduct

investigations and collect information from, with a law firm and take some

information. I was asking for support documentation for my civil case,
-6-
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Lou Diesel offered to provide the State reciprotory information on, on
some of my findings we could, I could share with them.

Okay. So when I say involved I mean that very broadly. It means that you
had contact with the Det. who was handling the criminal investigation.
Okay.

It means you had contact with the prosecutors handling the criminal case
and then we’re going to get into detail of what involvement, if any.

Okay. I understand what you are saying, yes.

Alright. So my understanding of, of how this all came about was you were
working for Mr. Diesel and Mr. Diesel offered reciprocity with the State,
sharing information that you were doing.

Correct.

Alright. And at some point you came into contact with a Det. named Ross
Diskin?

Yes.

Who is a Det. with the Yavapai County Sheriff’s Office.

Yes.

Can you tell me when it was you first had contact with Det. Diskin?

I believe it was October 20th.

20097

2009.

And you are referring to the log of communications that we discussed
earlier?

Yes.

Okay so you began your contacts, and we’ll get into the details, with Det.
Diskin, your first recollection is October 20, 2009?

Yes.

At some point along the way in 2009 you drafted an email that you sent to
-7-
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Det. Diskin, is that correct?

Say that again?

You emailed Det. Diskin, your preliminary opinions and conclusions at
some point, correct?

I think in April of *010.

April 2010?

Right.

Okay. And then after drafting that email to Det. Diskin, you were then
contacted by someone from the Yavapai County Attorney’s office?

No because I had contact with Ross Diskin in between that time—

Sure.

—in trying to find out if there was information or what information was
collected. They had quite a few Det.s interviewing many, many witnesses,
some of them had left the State—

Sure.

—so0 we had—

And [—

—s0 I’m not quite sure what you’re asking.

Let me clarify. I understand you’ve had multiple contacts with Det. Diskin
and I’'m going to go back and cover each of those contacts with you. I'm
just sort of getting, I’m trying to get a broad picture here, okay. So you had
contact first with Det. Diskin on October 20, 2009, correct?

Correct.

Some time in April 2009 you wrote—

2010.

2010. Thank you. You wrote him an email that laid out or outlined your

preliminary opinions and conclusions about Liz Neuman, correct?

L...yes.
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After you emailed Det. Diskin on April 29, 2010, you then at some point
had a conversation with somebody from the Yavapai County Attorney’s

Office, correct?

Yes. Ibelieve it was in June, I think that was our June teleconference.

Okay. June 20107

[TIME STAMP: 10:02]
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Yes.

Alright. And then after June 2010 were you ever retained by the State?
No.

Okay. Were you ever told by the State that they wanted to retain you?
No.

Okay. So you’ve never been paid any monies by the State prior to today’s
date, correct?

Correct.

I had asked you this earlier but I just want to confirm it since we had a
break...they did notice you as an expert witness in this criminal trial in a
filing with the court on October, in October 2010. Were you aware of that?
No.

Did they ever ask you for your consent to being noticed as an expert
witness?

No.

If someone noticed you as an expert witness, would you have had
expectations to have been one retained?

I provided that document to them.

A blank retainer?

Yes.

Was that ever completed?

No.
-9-
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Okay. So back to my question, if someone filed with the court a notice that
they were going to call you as an expert witness for their, their case, would
you have accepted that they would have retained you in some way before
doing that?

Absolutely.

Would you have expected that they would have paid you for whatever
work or opinions, conclusions that you had provided if they were noticing
you as an expert witness?

Yes.

But again you were never told that you were noticed as an expert?
Correct.

Then I assume that you were also never noticed or told by the State that
they then, after making that filing in October 2010, withdrew you as an
expert witness?

Also correct.

Okay. Did you ever become aware that the State had made statements or
representations that they had concerns about your qualifications?

Yes.

When was that?

I believe it was...I think Ross Diskin explained that to me after the, our
teleconference or some, sometime around that time that a county attorney
questioned my credentials.

And that would be after the June 2010 conversation you believe?

Correct.

And what was specifically said about their questioning your credentials?
My only notes was that it was a financial cost and I, I don’t know.

Okay. So Mr. Haddow, let me try to understand that. After you had a

conversation with the Yavapai County Attorney’s office, did that include
-10 -
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Mr. Hughes, who’s here?

I didn’t take copious notes and I—

Okay.

—1I was introduced but I don’t remember...I didn’t take...I was not a....
Sure and I understand. It’s been some time.

Well, yeah.

We’ll go back to it because 1 think maybe your notes will help, but I'm just
trying to get a broad chronology and then we’ll go in and ﬁll the details.
So this, through Mr., through Det. Diskin you were informed that the State
had some concerns about two issues. One was the financial costs?

Yes.

And the other was about your qualifications?

Yes.

And can you tell me to the best of your ability what specifically you
remember being told about the financial costs?

Ijust...I had just put a note. Ihad put a note to myself on that
conversation. Take all these stickers off. My, my personal notes say,
“Told...told attorney service or told any services needed by the court,
attorney would not be paid by this office.”

What does that mean?

It means that they didn’t want to pay for my retainer.

Okay. And then what do you remember, if you do, about the concerns
about your credentials?

I don’t know. They never explained that to me. I provided an additional
document that listed additional qualifications besides my resume.

Okay. And then are you a little bit surprised that they noticed you as an
expert in October 2010 after expressing both that they didn’t want to, you

know, pay whatever costs you were asserting and questioned your
-11 -
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credentials?

I don’t have an idea.

Are you at all surprised?

Disappointed.

Okay. I’ve already then explained to you and we’ve had a lot of
conversations already this morning about you being here subject to a Court
Order, correct?

Yes.

And we’ve had some conversations but I just want to make sure that the
record is clear on this. Your emailed report to Det. Diskin was dated April
29, 2010 and you are now aware that has just been produced to the defense
for Mr. Ray, correct?

Yes.

So produced to the defense on April 4, 2011 almost 11 months later after
you had drafted it, correct?

Yes.

The email. So I had explained to you earlier that the purpose of this
interview is to one ask you questions about what information you provided
to the State? Okay?

Okay.

And the second part is I’'m going to then ask you to explain your opinions,
conclusions that you had written in that email, okay?

Okay.

Let me first ask you. You indicated that it was sort of Lou Diesel who
connected you with Det. Diskin, correct?

I believe...I don’t remember exactly but I made, I made the efforts of
calling.

Okay.
-12-
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And so...I...I'm...I proactively contacted...make, made all the contacts.
Alright.

And I believe I contacted. ..actually now I’'m starting to recall that I met in
Lou Diesel’s office and he provided me Ross Diskin’s name, that’s how I
got Ross Diskin’s name.

And then you subsequently contacted him?

Yes ma’am.

Okay. And your first contact with him, was that by telephone?

Yes.

And you’ve indicated you would have done that on October 20, 20097
Correct.

Okay. At any point during the beginning of your relationship with Det.
Diskin did you rather than calling him just show up to the Sheriff’s office
unannounced without an appointment?

Never.

Did you at any point without calling him as you indicated on October 20th
’09 just show up to the Sheriff’s office with a bunch of papers that you,
you put in front of Det. Diskin?

No.

Okay. So let’s talk about then how it was that you began your relationship
and I don’t mean relationship in any sort of negative connotation, okay?
Okay. And, and, and just so we’re clear. I'm, I’m working on a civil case
and concurrently the Sheriff’s working on a criminal case. I'm not
working on their criminal case so...okay.

Right. Okay. And as you’re working on a civil case, you were trying to get
information that would help you from the Det., correct?

Correct.

And you were also providing him information that may be helpful to him?
-13 -
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Correct.

Alright. Let’s turn to your notes on October 20, 2009 which has been
produced in this case as Defense Bates stamp 558. And I believe Ms. Polk
and Mr. Hughes have these copies and so are there any questions about a
discrepancy between your originals and the Bates stamped I’m sure
someone will bring it up, okay?

Okay.

Looking at the Defense stamped 558; is that a note that you made on
October 20, 2009?

Yes.

And it indicates at 4:30 you had a conversation with Det. and you wrote
Faskin, did you mean Diskin?

It was Diskin, I didn’t know what his name was and that’s what I thought I
heard.

Okay. And that, that would have been the first conversation with him?
Yes.

And that, according to your notes, was about 10 minutes, is that correct?
Correct.

Now this is the 20th, so if I counted correctly, that’s 12 days after the
accident occurred?

Correct.

You indicated in this particular note that you ‘will go up to site without
sheriff’. Can you tell me what that means?

The, it was a crime, it was considered a crime scene and Lou asked me to
go, go out there and take a look and apparently I was going to go there with
the Sheriff to get access, and apparently, for some reason, that wasn’t a

crime scene anymore and it was released and so I didn’t need to go there

with the Sheriff.
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Okay. So you never did go to the site?

I did go to the site but I didn’t go, I went without the Sheriff.

Alright. When, and then below it says here ‘call again to Angel Valley
resort to schedule a day visit’.

I wanted to go down and conduct a site visit with authorization from the,
from the property owner.

Did you talk to the property owner?

Yes I did.

Do you recall that person’s name or persons?

Yeah it was Mrs. Hamilton.

Amayra Hamilton?

Amayra Hamilton.

Okay. Can you tell me in total how many times you think you’ve spoken
to Amayra Hamilton?

Just that one time and I was covertly talking to her.

Explain that.

I was pretending to want to look at the site. I was not tell, letting her know
what the reason for the visit was.

Okay.

[TIME STAMP: 19:54]

HADDOW:

DO:
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And it ended up that she would not allow me...she, she didn’t know...she
decided not to allow anybody. There was a lot of turmoil in the Ranch,
kind of business stopped and she had, she had gotten an attorney, the
attorney says ‘no, we don’t want people coming in’ and I went to the site
and viewed the site from the perimeter.

Okay so you never actually entered the property?

Never entered the property.

Okay you did it from the perimeter meaning from the road?
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From the perimeter, from around the property boundaries.

I see.

Yeah and from the road and then closer to the property, so I took some
pictures.

Okay. And what day do you think that occurred?

The 21st of October 21st ‘09.

Alright. And did you have contact with Ms. Hamilton then when you went
to the property perimeter?

No.

Alright. Other than that time did you ever go to Angel Valley?

No.

Alright. You said that you did not go to the site with the Sheriffs because
you had learned that the structure was no longer there?

No. There was no longer, it was no longer a crime scene and I didn’t need
access.

Access. Okay. Atany point did you learn what happened to the structure?
Yes.

What did you learn happened?

That they disassembled it.

And who’s they?

Apparently there’s a ceremony that goes on to disassemble it and it’s the
retreat folks—

Alright.

—of some sort.

Alright. And disassembling it, you mean that the structure was actually
taken down and removed from the site, correct?

I believe the structure was disassembled but I don’t, I don’t know if the

material was taken off-site.
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Okay. So you don’t know whether or not the wooden structure was taken
down, burned and the materials that covered the wooden structure was also
taken down and, and discarded?

Correct.

Alright. Okay. So, and we’ll get to your opinions and conclusion, is it fair
to say that your analysis in this case then was based upon written
documentation as opposed to actually being able to look at the structure,
the physical structure?

No that’s incorrect.

Go ahead, explain.

I think there’s 300 photos of it.

Yes. And by that, that’s what I mean and I appreciate your clarification.
Whether it is photo documentation or written documentation, you didn’t
actually get to go and see the structure—

Correct.

—in real life, three dimensions.

Correct.

Okay. The next time that you spoke to....

I’m sorry to interrupt, I just wanted to clarify one thing about this page
before we moved on.

Sure.

Rick you had said that the, you thought you were going to go with the
Sheriff to see the site?

I believe, I thought it was still under with, a crime scene and apparently it
was not, it would have been released.

But who, had you made contact with the Sheriff or was Lou Diesel who
said you would go with the Sheriff? Why, why did you believe you would

go with the Sheriff?
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Because, I, Lou, Lou had thought it was still considered a crime scene and I
would need to contact the Sheriff’s office and I don’t remember how I
discovered it was not a crime scene anymore and then, I must of, I don’t
know how, he must have told me it was released. I don’t remember.

Do you think your contact was through Lou though?

Yeah, it was, yes it was. It was for my access to the site was based on, you
know, the yellow tape line that—

Sure, sure. When you talked to Det. Diskin on the 20th of October, did you
ever talk to him about going down to the site?

1 do not believe, I just introduced myself.

Right.

I believe all I did was just establish a point of contact and we really...he
didn’t know me.

Yes.

And so he didn’t share too much information with me. I didn’t share too
much with him. It was our first contact.

Okay. So for introduction purposes.

Yes.

Okay now going to the next page of your notebook, it’s October 21, 2009,
which is Bates stamped Defense 559.

Mm hmm.

At the bottom it indicates that you spoke with Det. Baskin, who is Diskin,
correct?

Correct.

And if I read your handwriting it says, “Will provide lodge dimensions™?
Yes.

And when you say “Will provide lodge dimensions” is that you providing

it to Det. Diskin or he providing it to you?
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He provided it to me.

Alright. And below there, there’s information that there were 19 injured
two hours in sweat lodge?

That was the cursory information that I could obtain from my conversation.
With?

With the Det. Diskin.

Okay.

And Truc, could you tell me what page you are on?

Yes, it’s bate 559.

Thank you.

So on this date, the 21st, Det. Diskin indicated to you that he would
provide you with the lodge dimensions. Is that correct?

Correct.

So at this point, after you made introductions, he knows who you are, you
know who he is. You sort of begin getting information from him and you
giving him information.

Not, not yet. It, it was pretty much just things that I’d like to, that I would
like to have.

Sure.

And they were consumed by this collecting statements.

Their investigation?

Their investigation.

Correct.

So I needed to give them space, so I didn’t really push too hard to, to work
on that part.

Okay, I understand that, and, you know, you may not have gotten much or
you may not have given much, but if I look at your notes, it says ‘will

provide lodge dimensions’ at least this is the beginning of you being able
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to ask for information, correct?

Correct.

Okay. The next indication in your notes, a contact with Det. Diskin was on
October 29, and I’m going to go to Bates 566. I’m sorry 565. Okay. Is
that a note dated as October 29, 2009?

Yes.

And it indicates that you again had some sort of conversation with Det.
Diskin?

Yes.

And you wrote 5 minutes, is that the length of the conversation?

When I, when you see the letters “LMAM”—

Yes.

—that means left message on answering machine.

Okay.

And so at this particular moment I’m not sure if I just left him a voice
message. I don’t think, I can’t recall but my notes here tell me it’s a,
leaving a message.

Alright. So, sort of based upon the way you note, you take notes, this
indicates to you perhaps you left a message for him on October 29, °09?
Correct.

Now let’s go to the next page Defense 566, !fhat seems to me to be notes of
October 29, 09 continued?

Okay.

Is that correct?

Yes.

Okay. And at the top it shows 30 minutes, correct?

Yes.

Now, did you according to this note contact someone at the Verde Valley
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Fire Department?

Yes I did.

And you spoke to the Chief as you indicated?

Yes.

Can you tell me what and is it correct that that conversation with the Chief
at the Verde Valley Fire Department was for 30 minutes?

Yes.

Can you tell me what you remember that conversation involving?

Yes. The Chief was the incident commander. The hazardous materials
team air-tested the air. The following folks responded: it was the Camp
Verde Fire Department, the Cottonwood Fire Department, Verde Valley
Fire Department, Guardian Air Ambulance helicopter, two Native Air
Ambulance helicopters, Sedona ... I guess the Sedona ambulance
responded, Lakemont ... I’m not sure what that is ... ambulance responded
and a Verde Valley ambulance responded. Staff reporting. EMS reports
and I’m not sure what the RED reports are. The Chief said that he did not
go into the lodge because all the people were out when he got there.
Alright. Is this information being provided to you over the telephone?
Yes.

Okay so it’s not in reference to any documents you reviewed as of this
date?

Correct.

Alright. Going to the next page, Defense 567. That’s still a continuation
of your entry of October 29, *09.

Yesitis.

Still a continuation of the conversation you were having with the Chief?

Yes.

If I could ask you, at the bottom of this page, you wrote ‘fire/med called
-21-
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PHX-TUC’, which I assume is Phoenix, Tucson—

It is.

—Poison control centers—

Yes.

—and describes symptoms, try to determine cause and method at, of
treatment, correct?

Correct.

Can you tell me what that note meant?

I was, I was asking them what was his speculative thoughts of what
happened and he was letting me, letting me know that they had conducted
air sampling and were calling Phoenix Tucson Poison Control Centers and
describing symptoms to see if they could reverse engineer the, to diagnose
the patients.

Okay do you remember the name of the Chief?

I do not, but I have, his phone number is right there, so whoever answers
that phone....

Okay.

But it was the Chief.

It was the Chief.

It was the Chief of the Valley Verde Fire Department from, from my
recollection. And this was the only time I spoke to that person.

Okay. So Mr. Haddow you spoke to the Chief on October 29, *09, you had
asked him, you know, “what’s your opinion of what caused this”?
Correct.

And he responded to you that—

That he, that he had...that they were, that they were trying to

research. ..you know trying to figure out what happened to the people and

how to treat them. And they were at a loss. They didn’t understand.
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DO:

Okay so when you say they were trying to figure it out, was that, based
upon what he is telling you, them trying to figure it out as of October 8th or
were they still trying to figure it out October 29th?

[TIME STAMP: 30:00]
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That, no, I was asking them on the, on the day for the October 8th.

Okay.

When they were there, I was asking them only about his activities on-site.
Thank you. So you asked him on October 8, 2009, ‘Chief when you got
there with your men and your crew, what did you think had happened’,
right?

Correct.

And he said to you that they were at a lost?

Yes.

And that they had that night called the Phoenix Tucson Poison Control
Centers?

Yes.

And did he tell you whether or not he personally did that or his crew did?
I believe his staff had.

Okay. And he told you that his staff contact ... and you said plural, so is
that more than one poison control center according to—

From what I understand it was multiple poison control centers.

Alright. And that was so that they could describe the symptoms they were
seeing in the folks that came out of the lodge?

Yes—no, everybody was out when they got there.

Right. What I meant is the folks who were in to lodge.

Yes.

Okay. So he was describing the symptoms of those folks?

Yes.
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And trying to determine what caused it?

Correct.

Okay. And that was also so they could figure out how to best treat these
folks, right?

Yes.

And he told you that, even after being on the scene, doing whatever it was

that he did to investigate and calling the poison control centers, they were

at a loss?

Correct.

Okay. Do you remember anything about, anything else about your
conversations with the Chief regarding their investigation on October 8th
that is not reflected in your notes?

Yes.

Go ahead, please tell me.

A lot of the patients left the immediate area and distributed themselves to,
to the rooms—

Yes.

—or to take showers, and so they were having a hard time finding out who
were victims and who, who was subject, because apparently some people
that felt bad, felt better then got much worse later, and so he described

trying to track down people that were in there that weren’t in the general

area.
Okay. Anything else you remember him saying?

I had asked him quite a few questions on treatment and he wasn’t able to
give me that information, and....

Could you explain that a little more, when you say you were trying to ask
questions about treatment, what did you—

I wanted to know exactly what they did to the patients.
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At the scene?

Yes.

Were you also interested in what happened to them at the hospital?

No.

Okay. So at the scene you wanted to know how did emergency first
responders treat them, right?

Yes.

And he wasn’t able to give you information, meaning he wasn’t at liberty?
He didn’t know.

Oh, he didn’t know. Okay. Alright. Anything else that you remember
about that conversation, not reflected in your notes?

Um...no.

Alright. Then the next time you had contact, oh, by the way, Mr. Haddow,
when the Chief said he contacted the poison control centers, did he relay to
you what information, if any, he had gotten from the control centers?

No, I think he was just describing their efforts and not necessarily what
they, I don’t know, I don’t think they came to a conclusion.

Okay.

I’m not sure. So he did not...I’m just trying to pick his brain on that
event—

Yeah.

—and so....

Okay. But to the best of your recollection, it wasn’t that the Chief said
“Well the poison control said it was, you know, A, B or C.”

Correct.

Alright. The next time I see contact with Det. Diskin is February 2nd,
2010 and that’s at Bates stamp 573. Okay, are you at that page now?

Yes, I am.
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February 2, 2010?

Yes.

Alright. I’m just wondering because it looks a little different.

Is it different?

Yes.

Which one?

February 2, 2010.

Oh, February 2, I—

Yes, right here.

Oh, ’m sorry, okay.

And you indicated here at 8 AM you spoke with Det.—now you are
spelling it Beskin, but it’s Diskin, right?

It’s still...yes, exactly. I haven’t seen it printed yet.

Alright. You indicated here “scheduled appointment for next Thursday, 12
to 577

I think it’s...is it...12, 5...is it...yeah, it must be 12 to 5.

Okay. And below it says “Det. said they need help”.

Correct.

And I can’t read the first three letters of the next sentence —it’s
“something not going to be enough”, can you tell me what you wrote?

I think it was the initial assessment is not going to be enough.

What did you understand “initial assessment” to be?

My, my, my focus and my...and my focus—

Yes.

—is...was for Liz and her family and his focus was in, in, in everything.
Right.

And so I was only going to, I’m only giving him the perspective for Liz’s

circumstances not necessarily the circumstances for everybody else.
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Okay. So if I understand what you just said to me, on February 2nd, 2010
you spoke to Detective Diskin?

Correct.

I assume this is again by phone.

Yes.

And when you wrote “initial assessment not going to be enough,” what you
meant there is that the initial assessment you gave to Detective Diskin was
not enough.

I hadn’t given it to him by then, and this is just my own notes to myself—
I see.

—that, that it’s, from my perspective, what I, I’'m not, this isn’t going to be
enough for them, for their—

I understand now.

—their perspective.

So it was, ‘cause what I wanted to make sure that I understood it not, have
this confused in my mind is that when you wrote “initial assessment not
going to be enough” that was not something you communicated to
Detective Diskin.

No, I did not.

Was this a mental note—

It was my mental note.

But the detective did say to you, because you wrote “detective said they
need help”.

They need help.

Can you tell me what Detective Diskin said in that regard?

It just, I believe J:ust an understanding, what happened with all these
people, everyone still at a loss, they didn’t know what happened to them

actually, and so they were kind of....
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Sure.

You know, he’s a scientist . .

Right.

I think he was not sure because it was new territory and it’s just unfamiliar
territory, I think, is what I felt.

Could you in the, to your best of, the best of your recollection, tell me what
it was that Detective Diskin said to you that made you think that as you, I
think you just said, they were still trying to figure it out. What was it that
he said?

He didn’t really say, it was by...just an understanding of where they were
at in the case...I didn’t feel...I felt they needed help, and I, and I could see
that they needed help, and it was quite overwhelming with as many people
and as many witnesses, so....

Sure. Sol....

That’s where I....

Right, and to be fair to, you know, Detective Diskin, I don’t want...what I
want is to make sure that this is based upon something he said to you, and
not something that you’re sort of...guessing. Okay?

[Inaudible].

So when you wrote “detectives said they need help,” did the detective say
he needed help.

Yes.

And when the detective said he needed help on February 2, 2010, did he
elaborate on that, did he tell you “Hey, Rick, can you help us figure out the
cause? Hey Rick, can you help us figure out”—what was it that he said, if
anything?

No, it, it, it was just manpower, resources, under, you know, having the

ability to conduct an adequate investigation with all the ongoing current
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work they were doing.

Okay. Did he say that to you?

No, that’s what I, that’s what I, when he said that “we need help” it was
like, you know, he’s just overwhelmed—

Yes.

—there was so much stuff—

Okay.

—s0 it wasn’t saying “Rick, I need you to help me with this and come
help.”

Got it.

—necessarily with the....

Okay. So was he, when he said, you know, “Rick, we need help” that was,
as far as you understood it, about the investigation, right?

It would be about the investigation, not necessarily just geared to me but—
Correct.

—in the—

Okay. Now, did Detective Diskin at that point with you tell you what
conclusions, if any, they had reached in their investigation?

No, he did not.

Did he tell you whether or not they had in fact reached any conclusions?
No.

Did you talk about that? Did you ask him?

1did ask him...and I...no.

Okay.

No information came from him on this case.

Let me ask you this, as best as you can reach back to your conversation on

that date, what, what was said? What did you ask him? What did he say?

I don’t recall.
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Okay.

You know, we’ve had a few phone calls, and it was generally it was trying
to find out what information they had that would help me and listening to
his statements, it was, it was just struggling and that sort of stuff, not
necessarily something substantive. Usually I would write it down if it was
something meaningful.

So from his statements you’re saying struggling, they were struggling
trying to figure it out or—I’m trying to understand, I don’t want to—

I’'m trying, I’m saying that this is a very complex and overwhelming case
and with all the other responsibilities that the Sheriff’s Office has with the
Prosecutor’s Office—

Yes.

—it was a monumental task—

Right.

—that sort of help with everything, all parts, including mine and all the
other parts of the investigation.

Okay.

So that’s, but I don’t remember the call in particular.

Okay. And I understand, I appreciate that. Let me ask you this, on
February 2nd, 2010, when you spoke to Detective Diskin, did it appear to
you that they had concluded their investigation?

No.

[TIME STAMP: 40:10]

DO:

HADDOW:
DO:

Did it appear to you that they had reached any findings as to what
happened in the sweat lodge?
He didn’t share that with me.

Okay. And I understand that. But from your conversation, did you get that

impression?
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I didn’t, I didn’t deduce.

One way or the other?

Yeah, correct.

Okay. But he did not tell you “Hey Rick, you know, we finished our
investigation and we know what happened.”

No.

Okay.

Before you move on just if I could—

I had a few more questions about this—

Okay, then before you move on, then just let me know.

Okay. So when you then after having this conversation with Detective
Diskin, was that when you made a mental note to yourself that the “initial
assessment was not going to be enough”?

Yes.

Was that you saying to yourself that you needed to do a little bit more work
in order to respond to the detectives saying they needed help? No?

No.

Okay. Explain that to me ‘cause I want to understand it.

It, it, what, the way I looked at it, for his case and his perspective on his
side that their case would need more information than I have.

Yes. And what kind of more information were you thinking they needed?
They needed to know what happened to the victims.

Okay.

I, I explained what happened to one victim.

Alright. That would be Liz Neuman

Yes.

And so you were saying they needed to know what happened to Kirby

Brown—
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I did not say that.

Mental note?

Mental note.

Kirby Brown and James Shore?

And the 16 or 19 other injured people, folks.

Okay. Let me just finish this out and then I’ll let Ms. Polk ask the
questions that she had. Then you wrote, at the end of this conversation,
“*February 9, 2010 called Detective Diskin, appointment Wednesday
before lunch”.

Correct.

So is this now, another conversation on February 97

Yeah, I think we were going to make an appointment.

Okay. So do you remember why you were going to make an appointment,
what was, what was discussed between you and Detective Diskin that
would necessitate an appointment?

I think this was when they gave me the, the, I think he must have, might
have given me something, I’m not sure, I’'m not sure what we had done on
that date.

I think if you look at your February 10, 2000 notes, which is the next page,
a Bates stamp 574—

Okay. Okay, I’m in his office.

Okay. And you got some information—

Yeah, the advantage of notes.

And you got some information from him, correct?

I got, I got a DVD with site plans and investigative interviews and
provided site drawings with measurements.

Okay.

And I gave Ross questions from a document dated November 8th, *09.
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Okay. So what I want to make sure I understand is that, now looking at
what happened on February 10, do you know whether or not on February 9
you, you made an appointment Detective Diskin to come into the office.
Say that again?

On February 9, 2010, looking at that entry....

Yes.

You called Detective Diskin, correct? Or you had a call with Detective
Diskin?

I might have returned a call or had a call, ‘cause he had that information for
me.

Okay, so tell me how that, let me just close this out and then I’ll turn it over
to Ms. Polk. You had a conversation with Detective Diskin and he said he
had information for you?

Correct.

And then you went in and picked up that information on February 10?
Yeah, that’s what my notes say.

Okay. Now, can you tell me how that occurred? Was it you asking
Detective Diskin “can I get this information” or was it Detective Diskin
saying “I have information, come in and pick it up.”

No, I’d been, I had been asking for their interviews all along—

Okay

—and they put it together.

Alright. And you explained to Detective Diskin why you needed that
information?

For my case.

Okay. As you’re trying to get information to, you know, do the work on

your case, are you sharing what you know at that point with Detective

Diskin from your work?
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No.

Okay. Go ahead Sheila, you had a question or two.

The backing up to the notes of 2/10.

Okay.

And some of the responses to Ms. Do’s questions, you said that you felt
that Diskin needed help and you talked about manpower, resources. Is that
what he was telling you or is that just—

No.

—what you concluded?

It was just all the people that were doing the interviews, all the detectives
that were out there, and I guess whatever his regular job was before the
case came on, the, all that work was there, and in just conversation with
each other, it was, this was a big case and they’re spread very thin, to put
the energy that, that they would like to put into it, there was just casual
conversation, it wasn’t relationship work type, you know, it was just him,
him expressing how overwhelming this case was with everything else, so
he didn’t and when he said ‘help’, it was like ‘I need help’ not ‘Rick, I
need your help’—

Right.

It was “I need help” and so, excuse me.

And your relationship with Detective Diskin at that point was you wanted
information from him.

Yes.

And not vice versa.

Correct.

Were you privy to the Sheriff’s investigation?

Yes.

At, at what, in what sense?
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I was provided a DVD of the witness statements and of the photo log of the
lodge photos.

But that was on February 10th?

Correct.

So as of February 2nd, your relation, were you privy to the investigation at
that point?

No.

You made the statement that Detective Diskin was not giving you
information and that was true on February 2nd?

I’m sorry, I didn’t hear what you just said.

You had made the statement to Ms. Do that Detective Diskin had not
provided you with information on February 2nd, is that right?

Correct. On February 2nd, I didn’t, I just spoke with him.

And so your contact up until the 10th of February with Detective Diskin
was you were trying to get information for what you had been hired by Mr.
Diesel to do?

Yes ma’am.

And then you finally, on the 10th, get some information in the form of
whatever Detective Diskin provided you?

Yes.

Okay.

Okay, so let’s talk about the February 10 note that is Bates stamped
Defense 574. Taking it from the 282 miles you drove, you drove 282 miles
to the Sheriff’s Office?

I think it’s a round trip.

A round trip. Okay. And you wrote ‘282 miles to interview with Sheriff,
Sergeant Detective Diskin, and now I think you’ve spelled his name right.

Okay.
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I got an email I think or something.

Okay. You think you got an email with information or?

No. No, I think, somehow, I think through, I don’t remember how I got it,
Lou, Ross’s correct spelling of his name.

Okay. But you indicated ‘to interview with Sheriff Sergeant Detective
Ross Diskin’, can you explain to me what that meant?

I went up there to talk to them about the case, and him and another
detective, I don’t know his name, was there.

Do you know if it was Mike Poling?

I really don’t know.

And I don’t want you to guess, it was one other detective or one other—
Yeah, it was another detective for a very short period of time.

Okay. And then you wrote ‘it’s a 2 hour interview’, is that correct? You
were there for 2 hours?

Yup.

And on that date, Detective Diskin provided you with a DVD with site
plan, I’m sorry, site photos, investigative interviews.

He, he had, it wasn’t completed and so he asked me to come back and
check at the front desk to pick up the DVD in an hour or some time later,
so I did not pick up the disk when I was, when we were talking.

Okay. And is that the disk that you brought in last night, which has been
copied as Defense 584 and actually burned as 585, you won’t know that,
but the parties will.

Yes, yes.

Okay. And you did get a chance at some point after getting it, look at what
was contained on the DVD?

Idid.

And there were, as you said, said it earlier, a lot of photos.
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A lot of photos.

And a lot of reports.

A lot of witness statements.

Transcripts?

Transcripts. Yes. Not, I don’t know if they would be considered....
They may not have been formal transcripts, but they were witness
statements.

Yes.

Okay. You also indicate here ‘provided site drawings with measurements’.
You were provided with site drawings, or vice versa?

I was, and they’re, do you want to see them?

I think I’ve seen them, but—

Yes.

Find them for me and then we’ll come back to them, okay?

Okay.

You also wrote here that on that day of February 10 you gave Detective
Diskin questions that were dated 11/8/09.

Yes.

Okay. Can you also pull that out for me? The questions you provided the
detective?

These are the, the drawings.

Okay. And what you’ve pointed out to me are scene diagrams by

Detective Steve Pace with the serial number 5430, is that what you referred

to as ‘provided site drawings with evidence.’

[TIME STAMP: 50:04]

HADDOW:

DO:

Yes.
Okay. You also indicate on your note you gave Ross questions dated

11/8/09, can you pull those out for me?
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Okay.

Mr. Haddow, can I ask you this, maybe this will facilitate it a little bit.
Okay.

I’m looking at the copies we made that we then Bates stamped.

Okay.

The scene diagrams or the site drawings with measurements, are those the
same as Defense 456, 457, 458, 459 through 4637

Yes.

Okay. And they you gave Detective Diskin questions dated November 8,
2009, is that the same as Defense 452 through 4557

Yes, I believe so.

Well make sure you, you are sure?

Does it say November 8th on my, I think this is the document that you
were just asking me to look for.

Yes, yes.

Okay.

Yes. Ijust thought it would be quicker because I knew [inaudible].

Well, [inaudible]. That’s the, those are the questions that I had asked Lou
and then I had asked the Sheriff’s Office if they would be willing to answer
my questions.

Alright. So you had drafted some questions on November 8, 2009, that
you provided to Lou Diesel—

Yes.

—and they were questions that you wanted certain facts—

Yes.

—to help you in your work on the civil case.

Yes.

And they were questions about the sweat lodge, about the participants,
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about what happened, etc.?

Yes.

So on February 10, 2010, when you were at the Sheriff’s Office, you
provided that exact same set of questions to Detective Diskin?

Yes.

And what was the purpose of that?

I didn’t know what the disk contained.

Yes.

And I wanted the, I had outlined some particular questions I’d like to have
him, if he could answer them, answer them for me.

Okay. And at any point after you gave them to him, did he provide you
with answers?

He told, yes. Apparently, after all this got done, apparently his, his site
map is wrong and the direction of north is wrong, and so a lot of my
findings are incorrect as far as the location of...of...where people are,
orientated, so apparently the document that he gave me has, it’s relative
relationship to north is off, and I don’t remember what it’s off, so that’s the
only thing I think he gave me.

Did they ever provide you with a corrected site map or scene diagram?
No.

So as far as you know what you have now is still incorrect?

Correct.

And what is incorrect about it is that north should be....

Yeah, it’s off, it’s off.

It’s off.

It’s off, I don’t know what, I probably have some notes or something
similar, but apparently it’s, it’s skewed, so the location of the entrance and

where the victims were, I was describing based on his drawings.
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DO:

HADDOW:

DO:
POLK:

HADDOW:

POLK:
DO:

HADDOW:

DO:

HADDOW:

DO:
POLK:

DO:
POLK:

HADDOW:

DO:

HADDOW:

MAN:

HADDOW:

POLK:

HADDOW:

POLK:

HADDOW:

POLK:

Okay. So that is now incorrect?

It is, it is incorrect.

Okay. And I will get back to [inaudible].

What drawings are you referring to?

The drawings that Ross had given me that showed the location for the
opening and the relative direction, the, you know, the compass
directions....

Do you have a bates number [inaudible]?

I had it just a minute ago.

Oh, you copied double-sided. That’s a lot thicker, a lot thinner.

Saving trees. It starts at 456.

Those drawings, yes.

Okay.

And if you’re going to ask more about it, go ahead, but when I, when
you’re finished, I’d like to follow up on what he’s saying.

Go ahead.

So, 456, and you can, you can see from down there what I’m holding up?
No, no.

Let me show you my copy. It’s right here.

Yeah, I think the cardinal direction of north, oh I'm sorry—

No, that’s okay.

—1 believe the cardinal direction for north is incorrect in this document,
and [—

Let me just back up a little bit.

Okay.

This 456 was provided to you from Ross Diskin on the 10th of February?
Yes.

And part of that whole DVD that he gave you.
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