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IN THE SUPERIOR COURT
STATE OF ARIZONA, COUNTY OF YAVAPAI

STATE OF ARIZONA, V1300CR201080049

Plaintiff, STATE’S RESPONSE TO DEFENDANT’S
MOTION FOR MISTRIAL BASED ON
VS. INTENTIONAL AND WILLFUL
SUPPRESSION OF EXCULPATORY
JAMES ARTHUR RAY, EVIDENCE

Defendant. (The Honorable Warren Darrow)

The State of Arizona, through undersigned counsel, respectfully files this response to
Defendant’s Motion for Mistrial Based on Intentional and Willful Suppression of Exculpatory
Evidence.

Defendant’s Motion lacks candor to the Court. Defendant’s allegations are not supported by
the record and the Motion is completely without merit.

The State agrees it inadvertently failed to disclose an email which now forms the basis for
Defendant’s Motion. Defendant mischaracterizes the email as “an expert witness report.” As
explained below, the email regurgitates facts known to all the parties, is completely consistent with
the State’s investigative findings, and is consistent with the testimony in the case thus far. The author
of the email, Rick Haddow, was not retained by the State and the information in the email has been
fully disclosed and made known to Defendant for many months. Most important, the information in

the email is not exculpatory, is evidence of Defendant’s guilt and is cumulative to information
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already presented. Defendant’s lack of candor to the Court in this Motion is causing unnecessary

delays in this trial.
For the reasons set forth in the following Memorandum of Points and Authorities,
Defendant’s Motion should be denied.
MEMORANDUM OF POINTS AND AUTHORITIES
Relevant Facts:
After the Indictment of Defendant, Detective Diskin was informed by Mr. Lou Diesel, the
attorney representing the family of Lizbeth Neuman, that he had retained an environmental

expert, Rick Haddow, in the civil case filed against Defendant. Mr. Diesel indicated Mr. Haddow
would be a good witness in the State’s criminal case against Defendant.

Detective Diskin contacted Mr. Haddow and told him the State was interested in possibly
retaining him as an expert witness. On April 29, 2010, Mr. Haddow sent Detective Diskin an
email in which he “outlined” [his] “preliminary environmental investigation and analysis of the
sweat lodge indoor air quality and environmental conditions as experienced by Liz Newman.” See
Exhibit A, Email from Rick Haddow to Ross Diskin, 4/29/10.

The email was not disclosed at that time as the information therein was described as an
“outline” and “preliminary.” In addition, the State had not retained Mr. Haddow or paid him to
perform any review. Instead the information in the email was apparently the result of Mr.
Haddow’s services under his agreement with Mr. Diesel. The State anticipated providing
materials to Mr. Haddow to review if the State retained him. The State further anticipated a full
report would then be prepared if Mr. Haddow was retained.

In October 2010, the State began to review what types of expert witnesses might be

necessary at trial. On October 14, 2010, in the State’s 12% Supplemental Disclosure, the State
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disclosed Steve Pace and Rick Ross as possible experts and disclosed their curriculum vitae. On
October 27, 2010, the State disclosed Richard Haddow as a possible expert and also disclosed his
address and his Curriculum Vitae. The disclosure statement indicated that Mr. Haddow “may
testify as to the air quality and environment within sweat lodge. No report prepared in this case.”
See Exhibit B, State’s 15th Supplemental Disclosure.

Following the disclosure of Mr. Haddow, the State determined it would not call him as a
witness. On December 7, 2010, Defendant requested interviews with all of the State’s expert
witnesses. At this time, only Rick Ross, Steve Pace and Dr. Matthew Dickson had been retained
by the State and none of the experts had completed a final report. On December 10, 2010, the
State responded to Defendant’s letter and indicated that it no longer intended to call Rick Haddow
and had not yet retained Douglas Sundling.

On February 4, 2011, the State received a six page letter from Defendant raising various
issues relating to disclosure, including a request for any statements of Rick Haddow. The State
did not file a formal response to the letter as it believed most of the issues raised had been
previously addressed or were no longer an issue. Moreover, the State was in the process of
finalizing exhibits and trial schedules. The lack of a formal response was not an attempt y the
State to conceal any information related to Mr. Haddow.

On March 31, 2011, the State received a letter from Defendant following up on the
February 4™ disclosure request and requesting additional disclosure. Included in the request was
another request for any statements of Rick Haddow. In response, the State looked through its files
and found the email that is the subject of Defendant’s Motion. Also included in the files were Mr.
Haddow’s curriculum vitae that had been disclosed on October 27, 2010 and a blank

“Professional Services & Retainer Agreement.” On April 4, 2011, the email and the blank
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Professional Services & Retainer Agreement, along with numerous documents relating to civil
cases against Angel Valley, the Hamiltons and Defendant and James Ray International, were
disclosed in the State’s 50 Supplemental Disclosure.

The Law:

A. The State’s failure to disclose Rick Haddow’s email was inadvertent.

The State concedes it inadvertently failed to disclose the email from Rick Haddow and
that it was an oversight. The State never intentionally decided not to disclose Rick Haddow’s
email. As explained below, the information in the email is incriminating, not exculpatory, and the
State considered calling Mr. Haddow to testify about the air quality in the sweat lodge. Mr.
Haddow’s email addressed only air quality issues surrounding Liz Neuman.

After receipt of the email, the State had a brief interview of Rick Haddow and determined
he could be an appropriate witness as to the air quality and environment within the sweat lodge.
The State disclosed Mr. Haddow as a witness along with his name, address and curriculum vitae,
and a summary of the expected scope of his testimony. Until that time, and to this date, the only
information the State received from Rick Haddow was the email, characterized by Mr. Haddow
as an outline of his “preliminary environmental investigation and analysis of the sweat lodge
indoor air quality and environmental conditions as experienced by Liz Neuman.” It was the
State’s understanding that this preliminary investigation was done pursuant to an agreement with
Lou Diesel, the civil attorney for the family of Lizbeth Neuman.

When the State disclosed him as a potential expert, it was the State’s intent, if he was
retained, to provide him with all the evidence to review and render an opinion. When it became

apparent that information concerning the carbon dioxide and the air quality in the sweat lodge
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was abundant, the State determined that Mr. Haddow’s testimony would be cumulative and
unnecessary. Additionally, the State was concerned about Mr. Haddow’s qualifications.

The State concedes the email should have been disclosed in the interest of full disclosure.
The State believes the better practice is to disclose even when it is not clear if disclosure is
required. To date, the State has disclosed over 8,000 pages of documents, including emails and
documents received from civil attorneys, hundreds of photographs and audio recordings in this
matter. Notwithstanding this concession, the egregious prejudice Defendant claims to have
suffered is simply not there. As documented below, all of the information that Defendant claims
to have been “blindsided” with has previously and timely been fully timely disclosed to him in
some form. Moreover, as evidenced by the State’s action in disclosing Mr. Haddow as a possible
expert on “air quality and environment within the sweat lodge,” it is clear the information is
incriminatory, evidencing Defendant’s responsibility in this case for the deaths of the three
victims.

B. The sweat lodge’s design and construction, including the fact that the pit was off
center, has been timely disclosed.

Defendant claims that had Mr. Haddow’s email been disclosed, it “could have mounted a
defense that the sweat lodge’s design and construction contributed to the physical cause of death.”
Information regarding the construction of the sweat lodge, including the facts that the pit was off
center, that it was hotter where the decedents were positioned, and that no air was circulated in
this area, was all disclosed by the State through witness statements, scene diagrams, and in the
writing of another expert, Douglas Sundling. Furthermore, Defendant’s own statements contradict

this new argument of surprise.
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As early as December 1, 2009, Defendant focused his defense on the fact that he did not
build the sweat lodge and was not responsible for how it was constructed. In his letter to the State
dated December 1, 2009, subsequently posted on‘Defendant’s website as “White Paper No. 1,”
Defendant stated the following:

1. Mr. Ray and JRI Did Not Build the Sweat Lodge

Mr. Ray and JRI did not build the sweat lodge. They did not choose to cover it
with blankets and plastic tarps. They had no responsibility for obtaining any
necessary building permit for the sweat lodge or for maintaining it after it was
built. The decision to place — or not to place — a temperature gauge or thermometer
in the sweat lodge was made by Angel Valley. Mr. Ray relied on Angel Valley, as
the property owner, to provide a safe sweat lodge under the Retreat contract.
Under settled law, this reliance was entirely proper.

See Exhibit C, Defendant’s Letter to Bill Hughes, December 1, 2009 at pg. 17.

From its initial disclosure forward, the State repeatedly disclosed information relating to
the construction of the sweat lodge, including the fact that pit was off center, that the area where
the victims were positioned was hotter then the rest of the sweat lodge and received no air
circulation even when the flap was opened. Specifically, the State notes the following:

1. On February 3, 2010, Detective Diskin testified in front of the Yavapai
County Grand Jury. Included in his testimony was the fact that there was no air
circulation in the back of the lodge:

Q. Going back to Rosemary, you said when she went back in, she
had a better spot. What does that mean?

A. Well, that means that and she didn’t say specifically by
the door. She said a better spot, but we assume that that means by
the door, because the people close to the door seemed to have the
least amount of problems, because they’re getting a little bit of
relief when the door opens. Other participants towards the back said
that they got absolutely no relief when the flap was opened. There
was 1o air circulating. Grand Jury Transcript (GJT) at 63:5-14.

Q. Did you interview participants who stayed in the sweat
lodge for the entire time and did not seem to suffer from medical
injuries?
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A. Yes, we did. We talked to some of the people that had
stayed in the whole time. We saw that it was pretty consistent that
the people that were closest to the flap had the least amount of
problems and people that were the furthest away from the flop had
the most amount of problems.

And also participants were telling us that in the back when
the flap was open, they got no relief whatsoever. And some of the
participants toward the flap said that when the flap was open, they
could feel some type of air, some type of cool breeze. GIT at 84:16-
85:1.

2. In YCSO Supplement 10, Detective Willingham’s interview with Scott
Barratt on October 23, 2009, Mr. Barratt tells the Detective that “based on his
training and experience, calculated that for the area and length of time being an
hour and half they used up the air in the sweat lodge 4 times. Air quality was very
poor, steamy and moist and all the carbon dioxide that was being exhaled.” This
supplement was disclosed in the EDC Disclosure on February 10, 2010. See
Exhibit D, Supplement 10.

3. In Defendant’s Trial Exhibit No. 599, the transcript of Mr. Barratt’s
interview, the full context of Mr. Barratt’s statements to Detective Willingham is
set forth as follows:

BARRATT: And I computed that we consumed that air
volume four times while we were in there. And that was assuming
an hour and half time period. I think it worked out to we consumed
that air volume four times. So we were breathing in oxygen and
exhaling carbon dioxide and the air quality of course is very steamy
and heavy in moisture. So I mean the air quality is very poor.
Apparently the toxicologist hadn’t found any toxicity in anybody’s
blood but I know it wasn’t very good air. Defendant’s Trial Exhibit
No. 599 at 23-24. The audio recording of Mr. Barratt’s interview
was disclosed in the State’s First Supplemental Disclosure on
March 4, 2010.

Later in the interview, Mr. Barratt elaborates:

BARRATT: And [ think the other thing too is that ...and I
kind of relate to it you know, of James is in there and he has the
advantage of being by the doorway so he gets some fresh air.
There’s virtually no air movement in there, so when they opened
the door where we were, there was virtually I would say no relief.
Because on account of the domed effect of the sweat lodge there




255 E. Gurley Street
Prescott, AZ 86301

Office of the Yavapai County Attorney
Phone: (928) 771-3344

Facsimile: (928) 771-3110

O 0 a9 N A

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

was no air movement there. And atmosphere was totally trapped in
there. Defendant’s Trial Exhibit No. 599 at 24-25.

4. In YCSO Supplement 27, Detective Johnson’s interview with Randall
Potter on October 24, 2009, Detective Potter indicated that in contrast to a
previous sweat lodge he had participated in that “in this sweat lodge on the north
side where he sat in the first four rounds there was no air from the open flap.” This
supplement was disclosed in the EDC Disclosure on February 10, 2010. See
Exhibit E, YCSO Supplement 27.

5. In YCSO Supplement 52, Detective Surak’s interview of Julie Minn on
October 9, 2009, Ms. Min stated that “one of the times that the door was open she
noticed that the “lodge” was not centered over the pit where the rocks were. Minn
stated that she thought it was odd that the “lodge” was not centered over the pit.
From what she understands, the people that were on the side closest to the pit were
the ones that suffered the most.”” This Supplement was disclosed in the EDC
Disclosure on February 10, 2010. See Exhibit F, Supplement 52.

6. In YCSO Supplement 149, a transcript of Detective Johnson’s interview
of Randall Potter was disclosed. The transcript contained the following discussion:

Det. Johnson: When you were in the back row before you left
the first time why exactly was it you left? Was it just the heat; was there a
steam issue, were there any other things going on?

Randall: Yeah it, what I in looking back on it, I think one of
the issues that was there was that the pit was off centered in my opinion
towards the north side. Though it was closer, right, and not only that but on
the south side when the door opened you got some fresh air, it cooled down
for a minute, you could breathe easier and there was more room to lay
down. All those things I think contributed to having the people in that region
walk away sort of you know unharmed where the people on the back half of
it didn’t get any fresh air from when the door was open and were closer to
the pit and when the water was thrown onto the rocks it was thrown from the
south and so if you take a bucket and you throw the water out of it, four or
five gallons of water or whatever it is, the steam would travel (Inaudible).
Supplement 149 at 25.

Later in the interview, the off center pit was mentioned again:
Det. Johnson: So what do you think happened in there?

Randall: What do I think was the problem?
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Det. Johnson: Right. Was it the lopsided construction you
think and just the number and heat of the rocks, the length of the
rounds, those things you were already telling me about.

Randall: Yeah and I think it was off center that you know played a
part in it and if it had doors on each side that would have helped cool
some of those people down, give them a little bit of fresh air.
Supplement 149 at 25. See Exhibit G, Supplement 149.

This supplement was disclosed in the State’s Second Supplemental Disclosure on
March 16, 2010.

7. Scene diagrams were disclosed on June 14, 2010 in the State’s 5™
Supplemental Disclosure. The diagrams were computer generated by Detective
Steve Page from measurements taken at the scene and clearly show the pit is off-
centered. In preparing State’s Trial Exhibit 414, the blank outline of the sweat
lodge witnesses have been using to illustrate positions within the sweat lodge, the
State had Detective Page generate the diagram from his measurements. In the
Exhibit the pit is also off center. See Exhibit H, Scene Diagrams.

8. In the State’s 24 and 25 Supplemental Disclosure Statements, the State
disclosed the website and a booklet titled, “Death & a Bogus Sweatlodge” written
by Douglas Sundling, who the State had disclosed as an expert on sweat lodge
ceremonies. On his website, Mr. Sundling stated the following:

Based on the testimony of Randy Potter and Julie Minn, the pit into which
the hot rocks were placed was off center toward the north. A capable sweatlodge
facilitator knows that a slight dip or rise in the ground floor of a sweatlodge affects
the amount of heat experienced by folks at those spots. A slight dip creates a
cooler spot; a slight rise or hump creates a hotter spot. To place the pit off-center
toward the north and further from the door in the south meant that a lot more heat
would be concentrated in the north. And the size of the enclosed, tarped domed
structure meant that little if any fresh outside air would reach the north when the
door was opened between rounds.

Mr. Sundling also indicated that “the lodge’s skin of plastic tarps and other
coverings would have accumulated entrapped heated air, unless all the sides had

been elevated to allow for ventilation.

Mr. Sundling’s statements were disclosed on December 29, 2010. See Exhibit 1,
Excerpts from Website.

Based on all of the above, it is clear that the State had disclosed the information relating to

the construction of the sweat lodge, including the fact that the pit was off center, that it was hotter
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in the north end of the lodge due to the location of the pit and that participants in the north area
received no air circulation even when the flap was opened. Moreover, since December 1, 2009,
Defendant has asserted he is not responsible for the deaths of Kirby Brown, James Shore and
Lizbeth Neuman because he did not build the sweat lodge. He has repeatedly emphasized this fact
in his opening and his cross-examination of the State’s witnesses. Accordingly, had Defendant
wished to pursue a defense that the deaths occurred because of faulty construction, he had the
necessary information to do so even prior to the date of the State’s first disclosure.

C. The fact that carbon dioxide poisoning was possible and found to be a factor by
an expert in one of the civil cases was also disclosed.

Defendant further claims prejudice by stating that “Haddow identifies a possible cause of
death, carbon dioxide, different from the heat stroke the State has alleged throughout trial.” The
statement misstates the contents of Mr. Haddow’s email. In his initial paragraph, Mr. Haddow
states that “the environmental condition existed for Liz to cause a hazardous internal temperature
leading to hyperthermia and organ failure.” This is exactly the cause of death stated in Lizbeth
Neuman’s autopsy report. Mr. Haddow opines that the section of the lodge where Ms. Neuman
was positioned experienced “hazardous concentrations of carbon dioxide (a condition known as
hypercapnia), and that “Liz’s health condition was worsened by the length and exposure to both
heat and carbon dioxide.”

For the Defendant to claim surprise at this conclusion is disingenuous at best. As noted
above, the lack of air circulation in the back section of the sweat lodge was repeatedly disclosed.
Moreover in Detective Diskin’s interview on June 16, 2010, Detective Diskin told the defense
that carbon dioxide was a consideration in the cause of death.

DO: So during the course of your investigation, did you consider any
other possibilities as to cause?

- 10 -
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DISKIN:

DO:

DISKIN:

DO:

LI

DISKIN:

LI

DO:

DISKIN:

DO:

DISKIN:

DO:

DISKIN:

DO:

DISKIN:

DO:

DISKIN:

DO:

Yes

What were the other possibilities that you considered?
Carbon dioxide poisoning.

Okay.

Carbon dioxide or monoxide?

Carbon dioxide. Carbon monoxide was ruled out.
Okay.

Right. What else?

Lack of oxygen, which apparently is different than carbon dioxide .

Okay
Poisoning. [ don’t know why.
What else if any?

Then of course the heat, you know, the hyperthermia. And then any
type of toxin.

Did you at any point in your investigation learn of anything that
suggested the possibility of other causes than heat?

No. Other than in addition to the heat there was some discussion
that the lack of oxygen or carbon dioxide in addition to the heat
may have been a factor.

Okay. So with that explanation, is it still your answer that you did
not learn anything in your investigation that indicated another
possible cause other than heat?

Another sole cause other than heat.

Okay. Why are you qualifying that with sole, is there something
else?

- 11 -
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DISKIN: Because, no, because carbon dioxide poisoning and hyperthermia
could both have contributed.

DO: Got it. So other than those two, heat and carbon dioxide, did you
learn of anything else to suggest other possible causes?

DISKIN: No.

DO: Okay. Let me now move to your investigation of Daniel Pfankuch.
Defense Trial Exhibit No. 625, Transcript of Interview of Detective Diskin, 6/16/10, at
47:25 to 48:28.

Additional disclosure relating to the possibility of carbon dioxide poisoning on other
participants was made in the months preceding trial.

On November 23, 2010, in the State’s 19™ Supplemental Disclosure, the State disclosed
two Independent Medical Report/Evaluation Preliminary Reports prepared by Dr. Francis
O’Connor. See Exhibits J and K, Dr. O’Connor’s Reports. Like Rick Haddow, Dr. O’Connor
had been retained by the civil attorney for Sidney Spencer and Dennis Mehravar. In Dr.
O’Connor’s reports, he opines that both Ms. Spencer and Mr. Mehravar collapsed into a coma
(Ms. Spencer) or into unconsciousness (Mr. Mehravar) “secondary to a combination of factors
including: prolonged hypoxia and hypercarbia in a crowed sweat lodge; exposure to
environmental extreme temperatures; attendance at an event where “pushing beyond ones limits”
was encouraged.” In both reports, Dr. O’Connor indicates that “[d]escriptions at the scene,
knowledge of the sweat lodge injury pattern, and knowledge of [Mr. Mehravar’s] [Ms.
Spencer’s] presentation suggest that a combination of hypoxia (low oxygen) and hypercarbia
(high carbon dioxide), in concert with a heat injury, in a crowed environment most probably
contributed” to the condition of Mr. Mehravar and Ms. Spencer. Although Dr. O’Connor was not

retained by the State, his reports came into the State’s possession from his civil attorneys and

- 12 -
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were disclosed. The reports were also provided to the State’s expert medical witness, Dr.
Dickson. This was also disclosed to Defendant.

Finally, in Mr. Stephen Ray’s medical records disclosed on February 4, 2011, ! under a
section titled “Assessment and Plan,” it states the following: Victim of mass casualty incident
involving a sweat lodge: There was some concern for basically anoxia or carbon dioxide
poisoning.” Trial Exhibit 213, Stephen Ray’s Medical Records at Bates No. 7095, 7098.

Defendant’s representation to this Court that he had no knowledge of the possibility of
carbon dioxide as a contributing factor to the deaths and injuries suffered by participants is
patently false.

D. The civil lawsuits.

The civil lawsuits filed against Defendant stemming from the October 8, 2009 events also
demonstrate that Defendant was fully aware of the issue of lack of oxygen inside the sweat
lodge.2 On October 30, 2009, less than one month after three people passed away during
Defendant’s sweat lodge ceremony, a civil complaint was filed against Defendant and others by
the family of Lizbeth Neuman. This lawsuit alleges, infer alia:

33. Defendants constructed the “sweat lodge,” without ventilation, light,

or a temperature monitoring device.

59. Defendants had prior knowledge that participation in the ‘sweat
lodge” ceremony had led to participants passing out, getting sick, dehydrated, or
severely ill.

'Partial medical records for Mr. Ray were disclosed 1n the State’s Supplemental Disclosure on March 16, 2010.
Following Mr. Ray’s defense interview, the defense requested his complete records. Thereafier, the State obtained a
records release from Mr. Ray and obtained his complete records which are marked and admitted as Trial Exhibit No.
213.

2 On March 24,2011, the State filed a Motion to Compel Disclosure of all pleadings and all discovery from all
lawsuats filed against Defendant arising out of Spiritual Warrior 2009. Defendant failed to file a Response and this
Court has not yet ruled on the State’s Motion. The State separately filed a Motion for Ruling on this Discovery
Request. The State does not know what mnformation relating to air quality inside the sweat lodge arising from the
civil lawsuats is in the Defendant’s possession.

- 13 -
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See Neuman v Ray, CV 2009-0977, Coconino County Superior Court.

On November 6, 20009, less than one month after three people passed away during

Defendant’s sweat lodge ceremony, a second civil complaint was filed against Defendant and
others by participant Sydney Spencer and Mehrdad (Dennis) Mehravar. This lawsuit alleges,

inter alia:

XXVIL: The “sweat lodge” ceremony exposed Plaintiffs Sidney Spencer and
Dennis Mehravar to extreme heat, inadequate hydration, oxygen and toxic fumes.

XXXII: Defendants constructed the “sweat lodge” without adequate ventilation, light, or
a temperature monitoring device.

XXXVII: Defendant negligently and carelessly constructed a “sweat lodge” on the
premises of Angel Valley Spiritual Retreat Center without proper permitting and
inspection by applicable governmental authorities.

XLIII: Defendants exposed Plaintiff and others in this sweat lodge to excessive heat,
toxic fumes, inadequate hydration, oxygen and inadequate medical care.

XLVI: The Defendants were further negligent in failing to have a thermometer or other
measuring device to regulate the heat level in the sweat lodge.

XLVIIL: Defendant failed to properly ventilate the sweat lodge to avoid the accumulation
of excessive heat, fumes and gases, and the loss of oxygen.

See Spencer v. Ray, CV 2009-0978, Coconino County Superior Court. 1t is clear from the Motion
to Dismiss and Response filed in this lawsuit that the design and the building of the sweat lodge is

a matter addressed by the parties.

E. The email is incriminatory, not exculpatory or material under Brady.

The information of the likely presence of carbon dioxide and the off center location of the

pit inside the sweat lodge is now new nor does it suggest in any way a lack of responsibility by

- 14 -
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Defendant for the deaths of the three victims. Bullet point to bullet point, Rick Haddow
summarizes why Defendant is guilty of manslaughter. It is hard to imagine anything less
exculpatory than evidence of the poor air quality in the sweat lodge caused by the breathing of
the large number of participants, crowded into a small area and discouraged from leaving; the
sweat lodge did not create the carbon dioxide; the source of the carbon dioxide is the breathing
of the participants. Testimony from Rick Haddow on this topic would be cumulative. The State’s
decision not to call Mr. Haddow as an expert was in part for this reason.

Under Brady v. Maryland, 373 U.S. 83, 83 S.Cr. 1194 (1963), a defendant only has a due
process right to disclosure of “material” exculpatory evidence. State v. Atwood, 171 Ariz. 576,
606. 832 P.2d 593, 623 (1992) (overruled on other grounds). The standard for whether Brady
requires disclosure is if the evidence is material to the issue of guilt or innocence, not whether
the impact of the undisclosed evidence had any impact on the defendant’s ability to prepare for
trial. United States v. Agurs, 427 U.S. 97, 112 n. 20, 96 S.Ct. 2392, 2402 (1976). Evidence is
“material” for the purposes of Brady only if “there is a reasonable probability that, had the
evidence been disclosed to the defense, the result of the proceeding would have been different. A
‘reasonable probability’ is a probability sufficient to undermine confidence in the outcome.”
United States v. Bagley, 473 U.S. 667, 682, 105 S.Ct. 3375 (1985). In determining materiality,
the undisclosed evidence is to be taken and analyzed as a whole, not piece by piece. Kyles v.
Whitley, 514 U.S. 419, 434, 115 S.Ct. 1555, 1567 (1995). “[T]he Constitution is not violated
every time the [prosecutor] fails or chooses not to disclose evidence that might prove helpful to
the defense.” Id. (citing Bagley, supra at675, 105 S.Ct. at 3380 and n. 7.)

The State disagrees with Defendant’s characterization of Richard Haddow’s e-mail as

being favorable to Defendant or material to his defense. As noted above, the information
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contained in the e-mail had been disclosed in multiple forms prior to trial. The fact that the State
disclosed Mr. Haddow as a possible expert knowing his opinion as reflected in his e-mail is
strong support for the State’s position that it considered Mr. Haddow’s testimony would be
inculpatory. An objective review of the content of the e-mail indicates Mr. Haddow believed Liz
Neuman suffered from hyperthermia and hypercapnia due to exposure to heat and carbon dioxide
resulting from the conditions inside the sweat lodge including the off center pit. This conclusion
is consistent with the State’s theory of the case and consistent with Detective Diskin’s statements
to the defense during his interview. The victims’ died due to the conditions within the sweat
lodge which were produced by extended exposure to extreme heat and steam controlled by
Defendant. There is nothing in Mr. Haddow’s e-mail that explains why over the course of several
years, in both the same and different structures, the only time sweat lodge participants suffered
any ill effects was in Defendant’s sweat lodges, which were longer and hotter, conditions
controlled by Defendant.

Finally, even if this Court was to find the e-mail does qualify as Brady material, it has
now been disclosed. “When previously undisclosed exculpatory information is revealed at the
trial and presented to the jury, there is no Brady violation.” State v. Bracy, 145 Ariz. 520, 528,
528, 703 P.2d 464, 472 (1985). “This is true even though the pretrial non-disclosure may have
affected appellant’s trial preparation and strategy.” State v. Jessen, 130 Ariz. 1, 4, 633 P.2d 410,
413 (1981) (citing Agurs, supra). In this case, the Haddow e-mail is merely cumulative to the
information already disclosed by the state, and therefore does not rise to the level of materiality
discussed in Bracy, supra at 529, 703 P.2d at 473.

D. Mistrial is not an appropriate sanction for late disclosure.

Rule 15.7, Ariz. R. Crim. P., sets forth provisions for court-imposed sanctions for failure
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to make a disclosure required by Rule 15. The imposition and choice of sanctions are within the
discretion of the trial court. See e.g., State v. Jackson, 186 Ariz. 20. 24. 918 P.2d 1038, 1042
(1996). In determining whether to impose sanctions and what sanctions should be imposed, the
court should consider “the significance of the information not timely disclosed, the impact of the
sanction on the party and the victim and the stage of the proceedings at which the disclosure is
ultimately made.” Rule 15.7(a), Ariz. R. Crim. P., as well as any other relevant factor. State v.
Towery, 186 Ariz. 168, 186, 920 P.2d 290, 308 (1996). Sanctions should be proportionate to the
harm caused, and cure it to the maximum extent that is practicable. State v. Krone, 182 Ariz.
319, 322, 897 P.2d 621, 624 (1995). “In selecting the appropriate sanction, the trial court should
seek to apply sanctions that affect the evidence at trial and the merits of the case as little as
possible since the Rules of Criminal Procedure are designed to implement, not to impede, the fair
and speedy determination of cases.” State v. Roque, 213 Ariz. 193, 210, 141 P.3d 368, 386
(2006) (citing State v. Fisher, 141 Ariz. 227, 246, 686 P.2d 750, 769 (1984)).

Defendant insists the only permissible sanction is a mistrial with retrial barred. As noted
above, the State does not agree that Rick Haddow’s report was exculpatory or contained any
information not previously disclosed in some form to Defendant. Despite Defendant’s claim of
fatal error, such prejudice is not present. What is clear is that this disclosure, while late, was
made while the State was still presenting its case-in-chief. The State estimates it has
approximately three weeks left before it rests. This gives Defendant three weeks to adjust its
case-in-chief if needed. Moreover, should Defendant seek to call an expert on air quality, it could
call Rick Haddow. Mr. Haddow has never been retained as a State’s expert. Finally, of the
witnesses who could testify as to the construction of the sweat lodge, only the Mercers have been

called. At the conclusion of Mr. Mercer’s testimony the State requested he remain subject to
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o ®
recall. Therefore, he is available to the defense if they wish to call him. The remaining witnesses
would appear to be Debra Mercer, Amayra and Michael Hamilton and Gary Palisch. Ms. Mercer
will be cross-examined and the Hamiltons will be called this week so Defendant will have an
opportunity to examine them on the construction of the lodge and the location of the pit. Mr.
Palisch was included on Defendant’s list of witnesses. The State believes he is expected to testify
regarding the construction of the sweat lodge.

Allowing Defendant an opportunity to call an undisclosed expert if needed, including Mr.
Haddow will cure any prejudice incurred by the late disclosure of Mr. Haddow’s e-mail. A
mistrial is not appropriate given the facts in this matter.

E. This Court should consider the victims’ constitutional rights to justice and due
process in imposing any sanction against the State.

The Arizona Constitution provides that a victim of a crime has a right to justice and due
process. In order to preserve and protect these rights, a victim of a crime has a right to be treated
with fairness, respect, and dignity throughout the criminal justice process. Ariz. Const. Art. II,
§2.1(A)(1). The Arizona Supreme Court has recognized that courts are obligated to protect the
rights set forth in the Victims’ Bill of Rights. State v. Mata, 185 Ariz. 319, 337, 916 P.2d 1035,
1053 (1996). Courts must follow the plain language of the Victims’ Bill of Rights. Knapp v.
Martone, 170 Ariz. 237, 239, 823 P.2d 685, 687 (1992). Further, A.R.S. § 13-4418 provides that
these laws are to be “liberally construed to preserve and protect the rights to which victims are
entitled.” As noted above, Rule 15.7, Ariz. R. Crim. P., requires that a trial court consider the
impact on the victim in determining an appropriate sanction to impose for a disclosure violation.

Granting a mistrial would ignore the victims’ right to justice and due process, and, instead

totally deprived the victims’ family of any chance of seeing justice done in this matter.
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RESPECTFULLY submitted this

COPIES of the foregoing emailed this
day of April, 2011:

Hon. Warren Darrow
Dtroxell@courts.az.gov

Thomas Kelly
tkkelly@thomaskellypc.com

Truc Do
Tru.Do@mto.com

By: \Z/ﬁﬂa‘/\{/‘l DAMJP

It
l 2 day of April, 2011.

SHEILA SULLIVAN POLK
YAVAPAI COUNTY ATTORNEY

By

\-\
BILL R. HUGKES
DEPUTY COUNTY ATTORNEY

CO‘I/’]ES of the foregoing delivered this
{2 day of April, 2011, to

Thomas Kelly

Truc Do

Munger, Tolles & Olson LLP
355 S. Grand Avenue, 35" Floor
Los Angeles, CA 90071-1560

By: %%&M——
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From: Rick Haddow [mailto:rhaddowpi@earthlink.net]

Sent: Thursday, April 29, 2010 6:49 AM

To: Ross Diskin

Subject: Summary of Environmental conditions experienced by Liz Neuman at the Angel Valley Retreat sweat
logde

Ross,

For your review, I have outlined my preliminary environmental investigation and analysis of the sweat
lodge indoor air quality and environmental conditions as experienced by Liz Neuman. My
determination of the environmental factors which contributed to her death is based on the following
findings:

o The lodge maintained hazardous levels of indoor air temperature worsened by saturated air from
the application of water onto the heated rock pit. The high relative humidity allowed the stored
energy from the rock pit to enter Liz’s lungs heating her core. This high relative humidity and
temperature created an environmental condition that would not allow Liz’s body the ability to self
regulate her internal temperature. The environmental condition existed for Liz to cause a
hazardous internal temperature leading to hyperthermia and organ failure.

o A contributing cause of Liz’s hyperthermia is based on the rock pit’s offset of center, closer to the
North West section of the lodge where Liz was positioned in the lodge. The radiant heat energy
from the rock pit would make this NW section the hottest in the lodge. The participant’s space
between the rock pit and the exterior wall would be the smallest inside the lodge.

008062
4/3/2011



. | . Page 2 of 2

o The NW section in which Liz was positioned experienced hazardous concentrations of carbon
dioxide (a condition known as hypercapnia). The NW section of the lodge experienced a radiant
heat barrier that would greatly contribute to the section’s air stagnation and build up of carbon
dioxide. This heat barrier would severely limit Liz’s space from being ventilated or affording an
air exchange when the door was opened between rounds.

» Liz’s health condition was worsened by the length and exposure to both heat and carbon dioxide.
Liz never left the lodge or changed her position inside. Participants James Shore and Kirby
Brown experienced these same environmental conditions and died. Those other participants who
experienced severe illness and hospitalization were also in the same general area as Liz.

o Both hyperthermia and hypercapnia will cause and multiply the adverse effects to the body’s
ability to self regulate the gaseous components of the blood chemistry, leading to a chemical
blood imbalance causing internal organ failure.

o The lodge construction created a nearly air tight structure. The rock pit radiant heat would create
positive pressure inside the lodge. This positive pressure would lessen the lodge’s ability to
exchange inside air to outside ambient air. The lodge door opening would have a small air
exchange and heat loss in the area of the door. This heat loss would lessen the participant’s
exposure to the environmental conditions. Thus, for those participants located between the rock
pit and the door, environmental conditions would have differed greatly from those experienced by
Liz located between the rock pit and the exterior wall.

« Environmental health effects are based on pollutant concentration, temperature and exposure. For
those participants moving from one section of the lodge to another or leaving the lodge all
together between rounds, the accumulated effect to their blood chemistry would again, greatly
differ from that of Liz and those participants located in her section of the sweat lodge.

o The environmental conditions and exposure length would most certainly impair cognitive
function, thereby rendering Liz incapable of reasoning or making sound judgments that would
have enabled her to make the decision to remove herself from the lodge for self preservation.

If you or others require additional information please do not hesitate to contact me.

Respectfully,

Rick Haddow

Haddow Environmental Research Organization
AZ DPS Business license 1003813
602-980-5034

RHaddowPI@earthlink.net

Fax 480-759-5009
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Sheila Polk, SBN 007514
County Attorney
cao@co.yavapai.az.u

Attorneys for the STATE OF ARIZONA

STATE OF ARIZONA,
Plaintiff,

V.

JAMES ARTHUR RAY,

Defendant.

statements:

(1)  Paula Aletto (2008 Spiritual Warrior)

JRI STAFF (CURRENT AND PRIOR)
2) AmyHall

NAME ADDRESS

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF YAVAPAI

CAUSE NO. V1300CR201080049
Division PTB

FIFTEENTH SUPPLEMENTAL
DISCLOSURE BY STATE OF MATTERS
RELATING TO GUILT, INNOCENCE,
OR PUNISHMENT

Pursuant to Rule 15.1(2) and (b) of the Arizona Rules of Criminal Procedure, the
Yavapai County Attomey’s Office hereby files the following material and information within
its possession or control relative to guilt, innocence, or punishment, and further notifies the
defendant(s) that said material and information is either typed on this form, is attached hereto
and incorporated herein by reference (**) or is available to the defendant(s) for examination
and reproduction at the office of the Yavapai County Attorney (****)or has been previously
provided to defendant (**), or to be disclosed upon receipt (¥**¥)

1. The names and addresses of all persons whom the prosecution will call as
witnesses in the case-in chief and or rebuttal, together with their relevant written or recorded

STATEMENT

PRIOR SWEAT LODGE OR SEMINAR PARTICIPANTS

"%

Letter disclosed in
Twelfth Supplemental
Disclosure at

Bates No. 5230
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2. All statements of the defendant and of any person who will be tried with him:

3. All then existing original and supplemental reports prepared by a law
enforcement agency in connection with the particular crime with which the defendant is charged.

YCSO DR 09-040205 Supplements 163-165, Bates No. 5422-5504

4. The names and addresses of experts who have personally examined the
defendant’s or any evidence in this case, together with the results of physical examinations
and of scientific tests, experiments of comparisons, including all written reports or

statements made by them in connection with this case:
Name ADDRESS STATEMENT OR REPORT

Richard Haddow 6303 E. Windsong St. May testify as to air quality
Apache Juction, AZ 85119 and environment within sweat
Lodge. No report prepared in this
Case. Curriculum Vitae at
Bates No. 5507-5509

5. A list of all papers, documents, photographs or tangible objects which the
prosecution will use at trial or which were obtained from or purportedly belong to the
defendant(s):

Item Comments/Bates No. Status
(a)  DSS recording of Follow-up N/A *%
Interview of Barbara Waters
(b)  DSS recording of Interview of Paula N/A %
Aletto
(¢)  E-mail received from Prescott E- 5510-5512 id

News re: comment posted an article

6. A list of all prior felony convictions of the defendant which the prosecution
will use at trial:

7. A list of all prior acts of the defendant(s) which the prosecution will use to
prove motive, intent, or knowledge or otherwise use at trial:

8. All material or information which tends to mitigate or negate the defendant’s
guilt as to the offense charged or which would tend to reduce his punishment, including all
prior felony convictions or witnesses whom the prosecution expects to call at trial:

9. The results of any electronic surveillance of any conversations to which the
defendant was a party, or of his business or residence:

10. All search warrants that have been executed in connection with this case:
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11.  The identity of any informant(s) involved in this case (if the defendant is
entitled to know this fact under Rule 15.4(b) (2).

12. Other:
(a) Fee Agreement for Steven Pace dated October 19, 2010, Bates No. 005505-
005506)
DATED this 21 _th day of October, 2010.
SHEILA SULLIVAN POLK
YAVAPAI COUNTY ATTORNEY
Buuta S
COPY of the foregoing mailed
October a‘ !fff, 2010 to:
Thomas Kelly
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Mr. Bill Hughes

Supervising Deputy County Attorney
Yavapai County Attorney's Office
255 East Gurley Street

Prescott, AZ 86301

Re:  James Arthur Ray

Dear Bill:

Thank you for the opportunity to discuss this case with you.! We understand that
your office is reviewing the circumstances surrounding the Sedona deaths and considering
whether or not these deaths resulted from negligent homicide. This letter sets forth the facts and
legal analysis demonstrating that the sweat lodge deaths were a tragic accident and not the result

of criminally negligent conduct.

We have interviewed over twenty people, including participants who attended the
Spiritual Warrior Retreat (the “Retreat”), James Ray International (“JRI”) employees and
volunteers both inside and outside the sweat lodge; the man who built the sweat lodge under

! This letter is a protected confidential communication pursuant to Ariz. Evid Code §§ 408, 410
and Ariz. R. of Crim. P. 17.4(f). It does not purport to present what every witness would say
about every fact or event. Rather, it describes what we believe the key evidence would show
based on an assessment of that evidence and the inferences to be drawn from the evidence.

9312568.7
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Mr. Bill Hughes
December 1, 2009
Page 2

contract with the Angel Valley; and a Native American expert on the construction and use of
sweat lodges. We respectfully submit that a review of these and other facts shows that the deaths
were heartbreaking and tragic but were not the result of criminal negligence on the part of James
Ray or JRI.

L INTRODUCTION

This was a terrible accident. Much has been written and said about this matter —
some true, some not — but nothing will ever alter that simple fact. Mr. Ray was and is
devastated. The victims were friends and students. He cared deeply for all of them.

Criminal charges would compound this tragedy, regardless of outcome. Such
charges would be the only sweat lodge-related criminal prosecution of which we are aware. And
because such a prosecution would constitute an unprecedented expansion of the law on negligent
homicide, it would face profound factual and legal challenges. An evaluation of whether
negligent homicide charges should be brought usually involves two factors: (1) whether the
activity that caused the death is inherently criminal or unsafe; and (2) whether the party’s
conduct during the activity created a substantial and unjustified risk of death that he, in a gross
deviation from the reasonable standard of care, failed to perceive. In this case, each of these
factors weighs strongly against criminal charges.

Holding a sweat lodge ceremony, by itself, is not criminally negligent behavior.

Sweat lodges and their equivalents have been used by many cultures — from Native Americans to
ancient Romans — for thousands of years. Sedona is home to hundreds of sweat lodges; urban
areas as far away as Chicago offer downtown spas specializing in sweat lodges. On occasions,
participants in sweat lodge ceremonies have died from accidental hyperthermia. To the best of
our knowledge, not one of these deaths has ever been the subject of a criminal prosecution, for a
simple reason: the operation of a sweat lodge is not inherently illegal or criminally negligent.
Unlike the types of activities typically involved in negligent homicides — driving drunk, illegally
discharging firearms and other inherently unsafe and/or illegal acts — conducting a sweat lodge
ceremony falls far outside of the heartland of activity Arizona criminal law seeks to discourage.
In criminal negligence terms, sweat lodges do not pose “a substantial and unjustified risk of
serious injury or death.”

Mr. Ray did not commit criminally negligent conduct in holding this year’s
Spiritual Warrior sweat lodge. Mr. Ray acted reasonably in conducting the sweat lodge at this
year’s Retreat. He chose to hold the Retreat at Angel Valley, a well-regarded facility that has
hosted Spiritual Warrior since JRI began the annual event seven years ago. Angel Valley, like
many organizations in Sedona, combines spiritual philosophy with various facilities for its guest
and group retreats. Those services include providing a sweat lodge “for up to 75 people, without
or with facilitator and fire-tender(s).” (Ex. A at 3.)

9312568 7
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Pursuant to its contract with JRI, Angel Valley and/or its agents built and
maintained the sweat lodge. As in past years, Angel Valley provided the stones and water used
in the sweat lodge ceremony. JRI, as well as numerous other retreat groups, used this exact sarie
sweat lodge before the recent event without serious incident.

Like most sweat lodge ceremonies, Mr. Ray conducted the Retreat sweat lodge as
a series of short rounds; in this case, the eight rounds lasted from 10 to 15 minutes. No one
prevented participants from leaving the sweat lodge, either between or during the rounds. To the
contrary, the evidence would show that some 15-20 people came and went between rounds. Mr.
Ray did encourage people to stay inside the sweat lodge while a round was underway. This
precaution enhanced the safety of the event: the sweat lodge was pitch black when the flap was
closed and there was a hot stone pit in the middle of it. Even so, the evidence would show that
neither Mr. Ray nor anyone else physically prevented people from leaving in the middle of a
round. At least one participant simply lifted up the side of the tent and left.

No one, including Mr. Ray, could have foreseen sweat lodge consequences even
remotely close to what occurred here. After the single incident in 2005 in which a participant
required medical attention, JRI took extensive precautions to prevent any additional problems,
including shortening the number of rounds in the sweat lodge ceremony; stationing a registered
nurse and five other JRI personnel or experienced volunteers outside the tent; setting up a care
station with water, electrolytes, lemons, oranges and watermelon; having buckets of water and
hoses available to cool people off; and training staff members in CPR. These precautions have
been more than sufficient to care for sweat lodge participants in the past and exceed the care
available in traditional lodges. Neither Mr. Ray nor JRI had any reason to think that more was
required. Their past efforts make clear that if Mr. Ray or JRI believed anything more was
needed, they would have done it. Any failure to foresee the need for the type of medical
attention required at the recent Retreat does not constitute the “gross deviation” from a
reasonable standard of care required to support criminal negligence charges.

Mr. Ray and JRI took additional precautions throughout the Retreat, constantly
reminding people to prepare for the activities by hydrating. The evidence would show that the
words “hydrate, hydrate, hydrate” became the Retreat’s mantra. Prior to the sweat lodge, Mr.
Ray informed Retreat participants that it would be very hot and very intense.

Despite the innuendo in various media accounts, Mr. Ray did not lead or pressure
participants into making a choice they otherwise would not have made. This was a 5-day retreat,
not a cult. The JRI philosophy is a practical approach to creating a successful life, not a religious
practice. The participants — some of whom had attended many JRI events, some who had had
only a brief introduction — were educated, successful people who were looking for a physical,
mental and emotional challenge. Those who chose to participate in the sweat lodge, and in any
other event at the Retreat, did so voluntarily and after having been informed of the risk. JRI
informed participants in writing that the Spiritual Warrior activities could lead to serious injury,
up to and including death. Each participant signed a comprehensive release form that spelled out
that the activities could include a sweat lodge with tight, enclosed spaces and intense
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temperatures. (Ex. F.) The evidence would show that participants understood from this release
and from Mr. Ray’s description of the sweat lodge that it was going to be hot and uncomfortable
and that the decision whether to go in at all, and whether to stay in once there, was up to them.
One Retreat participant chose not to participate at all.

Contrary to the one-sided reports in the media, Mr. Ray did not “abandon” the
Spiritual Warrior participants. The moment Mr. Ray and the JRI team learned of the emergency
situation, 911 was immediately called, and the team took action. Team members administered
CPR, doused people in water to cool them off, provided drinking water and electrolytes, held IVs
for paramedics, and provided updates to the other participants. Mr. Ray helped participants and
worked with his team until Sheriff’s Detectives detained him until approximately 1:00 a.m. the
next morning. He repeatedly asked Sheriff’s officials to allow him to speak with participants.
When that was not possible, he sent a message to participants through a JRI employee.

In short, before, during and after the sweat lodge ceremony, the circumstances do
not support charges of criminally negligent homicide. 2

IL. FACTS

A. Mr. Ray’s Background

Mr. Ray is the 51-year old founder and CEO of JRI. He is not a mystic or
“spiritual guru.” He grew up in Tulsa, Oklahoma, as the son of a Protestant preacher. After
obtaining a 2-year certificate from a Tulsa junior college, he went to work, eventually getting a
job with Southwest Bell, then part of the AT&T network.” Mr. Ray spent about 14 years with
AT&T, much of it as an internal trainer at the AT&T School of Business. In this capacity, he
provided training on a wide range of topics — from team-building to time management to
diversity training. It was here that he learned many of the tools that he would apply to his later
work.

In 1992 Mr. Ray started his own company, Quantum Consulting Group, offering
management training and consulting services similar to what he had provided at AT&T. He
contracted with mainstream companies such as Praxis, the educational testing company based in
Utah, and The Felicity Group, Ltd., a Chicago-based consulting company, to provide services to

2 The reasons for this tragic accident may never be known, in part because we understand that
Angel Valley subsequently destroyed the sweat lodge structure and coverings and buried the
stones used in the ceremony. The loss of this critical environmental information may render
determining the exact cause of death impossible, and the loss of this critical evidence from any
“crime scene” would itself undermine any criminal charges against Mr. Ray.

3 He has since attended night and weekend college courses and is five hours short of a degree in
Applied Behavioral Sciences.
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clients that included Boeing Aircraft, Bell Canada, Symbios Logic, IBM, Denny’s, Subway and
others.

Throughout this life Mr. Ray has been an avid reader, reading books on diverse
topics involving philosophy, religion, physics, psychology and Buddhism. In 2000, he
incorporated JRI and began offering workshops, seminars and retreats based on his own
developing practical philosophy and material. In 1999 he published his first book, THE SCIENCE
OF Success, followed in 2003 by PRACTICAL SPIRITUALITY. The events and books have focused
on helping people achieve harmony among the various facets of life — financial, relational,
mental, physical and spiritual. Most recently, Mr. Ray authored HARMONIC WEALTH, a book
that summarizes his approach to these topics and reached the New York Times bestseller list.

B. JRI Programs and Philosophy

Like all of us, Mr. Ray has experienced the numerous ups and downs of life, from
business failures and successes to a life-threatening motorcycle accident, as well as a divorce at
an early age. He has managed to synthesize these experiences into a practical approach to
personal growth. He has tried to share these experiences with his clients so they can address
similar issues in their own lives.

The goal of the JRI philosophy is personal transformation. Mr. Ray repeatedly
celebrates life during his programs and challenges people to start living the life they want right
now. Mr. Ray stresses a practical approach for figuring out what you want and how to get it.
People deal with concrete life challenges, such as losing weight or growing a business. For
people on a diet, Mr. Ray points out that “no amount of thinking” will turn a pizza into a salad;
you have to decide not to eat the pizza and enforce that boundary. To deal with a problematic
employee who is preventing your business from prospering, you need to decide whether to fire
the employee or accept a less-than-successful business outcome. He recommends time
management as another key to success. He encourages people to apply this practical “make your
own choice and stick to it” approach to interpersonal relationships, past family trauma and other
life challenges. A core teaching of the JRI philosophy is to follow your own internal guidance
and not succumb to peer pressure. Mr. Ray’s most recent book repeatedly advises the reader to
“take what feels right and leave the rest.” J. RAY, HARMONIC WEALTH, at 278 (2008).

Mr. Ray regularly travels around the country, putting on free 2-hour workshops in
which he introduces his philosophy. At these workshops, JRI offers attendees the chance to sign
up for a variety of weekend or week-long retreats. The Spiritual Warrior Retreat is an annual
event first offered in 2003 and always held at Angel Valley. Spiritual Warrior is the most
physically, mentally and emotionally challenging of the JRI events.

C. The Retreat Center

Angel Valley, owned by Michael and Almayra Hamilton, is a well-regarded
Sedona-area retreat center and a Section 501(c)(3) charitable entity in good standing. It offers a
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variety of services and rustic, but comfortable, facilities. Contrary to many reports, Angel Valley
is located not in a desolate wilderness or isolated desert but in a picturesque valley, with a trout
stream running through the property. As you know, it is only a few miles from Arizona highway
260.

JRI chose this location from the many retreat centers in Sedona because it is
reputable. It is not cheap. Angel Valley charged JRI $1600 per participant for six nights of
meals and accommodations. Angel Valley can charge these rates precisely because of its
reputation and ability to deliver high-end services.

Among those services, Angel Valley offers a sweat lodge as an option for Group
Retreats. See http://angelvalley.org/assets/pdfs/group-guidelines-conditions-august-2009.pdf
(Ex. A at 2.) Since creating the Spiritual Warrior Retreat, JRI has taken advantage of this offer.
The contract between Angel Valley and JRI specifically required Angel Valley to provide, as
part of the 2009 Retreat package, a “Sweat Lodge able to support 75 participants prepared and
available based on JRI schedule.” (Ex. B at 1.) Angel Valley also provided 100 grandfather
stones for the ceremony.

Angel Valley constructed this particular sweat lodge in 2008. Yavapai County
records contain no building permit for the sweat lodge. We do not know whether Angel Valley
was obligated to obtain such a permit or whether any other sweat lodge in Yavapai County
possesses a permit.

We understand that Angel Valley employed a local man of Native American
background to build the sweat lodge. The evidence would show that he constructed the lodge in
accordance with his traditions and specified the type of materials to be used. The wooden frame
was made out of bent branches and saplings. Two employees of Angel Valley at the time, Ted
and Debbie¢ Mercer, and another man named Brian Hitchcock performed the actual construction
work and obtained the blankets and plastic tarps used as coverings.

JRI used the sweat lodge at its 2008 Spiritual Warrior Retreat. In the intervening
year, approximately eight other groups used the same sweat lodge. None of these prior sweat
lodge events resulted in serious incident.

When the sweat lodge was not in use, the frame remained on site while the
coverings were kept in a storage building at Angel Valley. We do not know the exact location of
this building but believe that it may provide information about whether there were any foreign
substances on the tarps or blankets used during the ceremony.

On Saturday, October 10, 2009, the Hamiltons, the Mercers and an Angel Valley
staff member dismantled the sweat lodge. We understand that they burned the wooden frame,
took the plastic tarps and blankets to a landfill, and buried the “grandfather” stones. Despite our
efforts, neither the Hamiltons nor the Mercers will speak to us or to any JRI representatives
about this destruction.
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D. Mr. Ray Properly Conducted And Implemented Safeguards For The Sweat Lodge
Ceremony

A sweat lodge ceremony consists of only a few items: a frame, coverings, heated
rocks, water, participants and a leader. The lodge is essentially blankets and tarps thrown over a
wooden frame. The sides are not staked down. The leader pours water onto the heated rocks,
the steam heats the covered frame, and the participants experience the intense heat. Such
ceremonies occur throughout this country and many others with few variations. Mr. Ray
conducted the Retreat sweat lodge as he had done many others and with precautions that were
consistent with or in excess of those taken in many other sweat lodges.

1. Mr. Ray Did Not Prevent Anyone From Leaving The Sweat Lodge

The sweat lodge began with a total of 55 people inside: 47 participants, five JRI
4 5 . .
employees or subcontractors”, and three volunteers.” Mr. Ray assigned the volunteers to sit at
the northern, western and eastern points of the sweat lodge; he sat at the southern point.
Participants entered in a line and sat in two rows around the stone pit. The high temperature in
Sedona that day was 67 degrees.

At the beginning of each round, Mr. Ray called for hot stones, known as
“grandfathers,” to be brought in. Ted Mercer heated the stones outside the sweat lodge, then
delivered them to the door, where a volunteer moved them into the stone pit. Mr. Ray then said a
few words and poured water over the stones to create steam. Mr. Ray led the group in chants
and prayer. Partway into each round, participants shouted out their intentions, e.g., “I will be a
better father,” or “I will succeed at work,” or “I will leave my past behind.” Mr. Ray concluded
with the statement, “So be it,” which was repeated by the participants. After that, participants sat
or lay quietly for a few minutes to meditate on their intentions. At the end of each round, the
flap was opened for a few minutes before the next round begins. The sweat lodge ran for eight
rounds, lasting about 10-15 minutes each.

People could and did leave the sweat lodge between rounds. At least 16 people
came out at various points before the end of the ceremony; of these, approximately 5 went back
inside. Participants who came out between rounds were washed down with water to cool them
off, encouraged to sit or lie on the tarp, and given fluids, electrolytes, and fruit. The decision
whether or not to re-enter was left entirely up to them.

4 Mr. Ray, Taylor Butler, Megan Fredrickson, Josh Fredrickson, and Michael Barber.

5 There were a total of seven volunteers at the Retreat, known as the “Dream Team,” who
assisted with the various events and exercises. Three volunteers were inside the lodge and four
volunteers were outside the lodge, There were another two additional JRI personnel outside the

lodge.
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At least one participant, John Ebert, left during the fourth round by pulling up the
side of the tent and crawling out. The construction of the tent did not prevent him from leaving —
the blankets and tarps could be pulled off the frame with little difficulty. After sitting out a few
rounds and having water and juice, he went back in.

Participants compare the sweat lodge to a marathon, with people encouraging one
another and checking on each other. One participant recalls that Mr. Ray acted like a coach,
telling people “come on you can do it, you are better than this.” Another compares Mr. Ray’s
role to that of a personal trainer, who always asked for “one more rep” — one more repetition.

The evidence would show that Mr. Ray did not physically prevent anyone from
leaving. Nor was there any obstruction of the tent flap or anyone standing in front of it to
prevent exit. According to press accounts, even Beverly Bunn, now a vocal critic of JRI, stated
that “No one was prevented from trying to leave.” See Transcript, NBC Today Show, Oct. 23,
2009, 2009 WLNR 21076010 (Ex.Cat2.)

2. Mr. Ray And JRI Implemented Appropriate Safeguards For The Sweat
Lodge

Of the six prior sweat lodges offered by JRI since 2003, only one participant
received outside professional medical care. In 2005, after the sweat lodge ceremony ended, one
man became combative. Thirty people had participated in that sweat lodge. It was held at night
and ran for 12 rounds. Mr. Ray told participants that they had only one more round to go, then at
the last minute, held one more round. Some participants complained and, when the ceremony
was over, people left in disarray. A man named Daniel Pfankuch came out swinging his arms
and cursing. Paramedics responded and administered oxygen. He was hospitalized that night
and returned to the Spiritual Warrior Retreat the next day.

After the 2005 incident, JRI took a series of steps to ensure participants’ safety,
including:

o Shortening the number of rounds from 12 to 8, and adhering to the statement that
the “last round” really is the last round;

e Moving the sweat lodge to daylight hours to increase visibility;

e Setting up a canopy for shade outside the sweat lodge to prevent further
dehydration;

o Putting a large tarp on the ground outside for participants to sit or liec down on;

¢ Having buckets and hoses ready to cool people down;
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e Setting up a recovery station stocked with water for drinking, electrolyte fluids,
towels, lemons, oranges and watermelon;

¢ Hiring an event coordinator trained in first aid and CPR;
» Paying for its employees to be trained in CPR and keeping that training current;

¢ Stationing people, including those trained in CPR as described above, outside to
help those who exited between rounds and at the end of the event. In 2009, there
were two JRI personnel and 4 volunteers stationed outside the sweat lodge; and

e In 2009, JRI specifically accepted an additional volunteer, Lisa Rondan, to help at
the Retreat because she was a registered nurse. JRI stationed her outside the
sweat lodge as an additional safety precaution. Ms. Rondan not only was a
medical professional but also had experience in sweat lodges, having attended a
Spiritual Warrior Retreat in 2008.

Over the course of this year’s Retreat, Mr. Ray took additional precautions,
repeatedly telling people to “hydrate, hydrate, hydrate” and to take a daily teaspoon of sea salt to
avoid the sodium depletion often associated with sweating and passing out written reminders to
do the same. (Ex. D at2; Ex. E.) The evidence would show that the admonishment to hydrate
was a “mantra.”

Early afternoon on Thursday, October 8, Mr. Ray explained the traditions of and
specific procedures for the sweat lodge, including how to enter, where to sit, and how to exit.
Among other things, Mr. Ray told participants that it would be “pitch black” inside the lodge and
“hellacious hot.” He reminded them to hydrate. He advised them to leave the sweat lodge
between, not during, rounds, and to move in a clockwise direction towards the door. The request
that participants exit between rounds and in a clockwise direction was a necessary precaution in
a dark enclosed space with a pit of very hot stones in the middle of it.> The evidence would
show that, based on this explanation, participants understood that the sweat lodge would be
hotter than anything in their prior experience.

3. Retreat Participants Made An Informed, Voluntary Decision To Enter The
Sweat Lodge

Upon signing up for Spiritual Warrior, all participants were sent a packet of
information that included a Release form. The Release specifically states that the Activities (a
defined term in the contract) at the Retreat may include “a sweat lodge ceremony (a ceremonial
sauna involving tight, enclosed spaces and intense temperatures).” (See Ex. F at 2.) By signing

® A man named Lou Caci later exited between rounds but, instead of going clockwise around the
pit, went straight for the door. He stumbled and burned his arm in the stone pit.
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