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SUFERIOR COURT

YAUREA COUHTY. ARIZONA

Tanet L. Miller (Bar No. 011963) o JiL 16 PH 2: 26
Nicole D. Klobas (Bar No. 021350) DOLNA McQUALITY. CLERK
Arizona Department of Water Resources

3550 N. Central Avenue BY’ i peEULLOCH
Phoenix, Arizona 85012

Telephone: (602) 771-8472

Fax: (602) 771-8686

jlmiller @azwater.gov

ndklobas @azwater.gov

Attorneys for Arizona Department of Water

Resources

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF YAVAPAI

GEORGE W. HANCE, et al.,

Plaintiffs, No. P1300 CV 4772

V. Division 1

WALES ARNOLD, et ux., et al., ARIZONA DEPARTMENT OF
WATER RESOURCES’ COMMENTS

Defendants. TO REVISED MEMORANDUM OF
UNDERSTANDING

In the matter of the VERDE DITCH

COMPANY

Pursuant to Minute Entry Order filed May 15, 2015, the Arizona Department of
Water Resources (“ADWR?”) hereby files comments to the Revised Memorandum of
Understanding (“Revised MOU”) among the Salt River Project Agricultural Improvement
and Power District and the Salt River Valley Water Users’ Association (collectively
“SRP”), and the Verde Ditch Company (“VDC”). SRP and VDC are referred to in the
Revised MOU as “Parties.” ADWR’s comments address the severance and transfer

procedures described in the Revised MOU.
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PROCEDURAL BACKGROUND

The initial MOU came before this Court for hearing on March 5, 2015 to consider
objections that had been filed after public notice. ADWR pérticipated in the March 5,
2015 hearing regarding the severance and transfer process described in the initial MOU,
which required approval from both the Court under Hance v. Arnold and ADWR under
ARS. § 45-172. On April 2, 2015, the Court entered an Under Advisement Ruling
(“UAR”) that addressed ADWR’s concerns and certain objections filed by the Yavapai-
Apache Nation (“Nation”) and the United States on behalf of the Nation (“United States”).

Regarding ADWR’s concerns, the Court stated:

It is not necessary to require that there be both an order from this Court and
a process before the Arizona Department of Water Resources (ADWR)
given the cost and length of process with ADWR. Although not resolved,
the Court suggested language be modified to provide that the ADWR
process could be voluntary rather than mandatory.

UAR at2.!

On April 7, 2015, the VDC filed a report to the Court that memorialized a
discussion of MOU issues among counsel for VDC, SRP, the Nation and the United States
(“Report to the Court”). Because ADWR was not included in this discussion, it made a
separate filing.

On April 8, 2015, ADWR filed a statement with the Court to reiterate and further
clarify its position regarding the severance and transfer process described in the MOU
(“Position Statement”). ADWR indicated that it would not exercise its jurisdiction under
AR.S. § 45-172 regarding the severance and transfer of vested water rights if the Court
were to exercise its jurisdiction over severances and transfers under Hance v. Arnold.
ADWR also described the requirements that must be satisfied under A.R.S. § 45-172, the

time required to complete the severance and transfer process before ADWR, and the fees

! On April 10, 2015, the UAR was amended to correct the distribution list.
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required to be paid by the applicant. ADWR further explained that it is required to enter a
decision on each application individually, and not as part of a bulk filing as suggested in
the MOU. ‘

On April 8, 2015, the Court held a status conference followed by a Minute Entry
Order that addressed issues described in the Report to the Court, in which the Court
indicated, inter alia, that it “is not approving the MOU with the concurrent [approval]
process that had been proposed.” Minute Entry Order at 2.

On May 13, 2015, SRP filed a revised draft MOU based on discussions among
counsel for SRP, VDC, the Nation, the United States, and ADWR. The revised draft
MOU included several changes relating to the severance and transfer process. During a
May 15, 2015 status conference, the Court reviewed and commented on the proposed
changes. The Court ordered VDC and SRP to “lodge with the Court the version of the
MOU and form of Order they wish the Court to approve as well as provide copies to all
joined parties by Monday, June 15, 2015.” Minute Entry Order at 3.

REVISED MOU

As ordered by the Court, VDC filed the Revised MOU on June 15, 2015. Although
many of ADWR’s prior concerns have been addressed regarding the severance and
transfer procedures, some issues remain. These issues are described below as they appear
in the Revised MOU.

Scope of the Revised MOU (recitals and definitions). The Revised MOU
indicates that it is intended to assure that water from the Verde River Ditch is being used

on land with “Historic Water Use.” Recital G states:?

The Parties intend for this MOU to set forth a process whereby they can
work together, along with the water users on the Verde Ditch, to agree, as

2 The recitals are “expressly incorporated and included as part of this MOU.” Revised
MOU at 2, 1.
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among the Parties, upon the existence of Historic Water Use for specific
parcels served by the Verde Ditch; to attempt to resolve issues with respect
to lands served by the Verde Ditch that do not have Historic Water Use or
have disputes regarding the existence of Historic Water Use; and to provide
a process to ensure that only lands that have Historic Water Use receive
and use water from the Verde Ditch.

Revised MOU at 2 (emphasis added). The term “Historic Water Use is defined in ] 4.11
of the Revised MOU as follows:

“Historic Water Use” or “HWU” shall mean use of the waters of the Verde
River System through the Verde Ditch that was (a) commenced on a
particular parcel prior to June 12, 1919 or (b) commenced after June 12,
1919 pursuant to a certificate of water right issued by ADWR or other state
agency of similar jurisdiction prior to January 1, 2014 or pursuant to a
severance and transfer of a pre-1919 right approved under applicable law.?

Id. at4.

The definition of HWU appears to refer to water rights. However, the Revised
MOU indicates that the Parties do not intend for the MOU to address any of the attributes
of a water right, although the Court may exercise its authority to do so. Recital H states in

part:

This MOU is not intended to address or resolve any attributes of any water
rights other than that Historic Water Use exists for particular parcels of
land. Issues such as priority date, quantity, purpose of use, and season of
use are specifically left for resolution in some other forum or agreement;
provided, however, that this MOU does not limit the Hance v. Arnold
Court’s authority, to the extent such authority otherwise exists, to address
those issues as part of its review and confirmation of Historical Water Uses
for parcels of land entitled to receive water from the Verde Ditch pursuant to
the determinations of the Hance v. Arnold Court.

Revised MOU at 2 (emphasis added). Recital H goes onrto explain that the Revised MOU
is not a guarantee against future challenges to a shareholder’s rights to use water from the

Verde Ditch by a party other than the VDC or SRP.

3 It is not clear to ADWR why January 1, 2014 is used in the definition of HWU.
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Nothing in this MOU is intended to provide a guarantee to any VDC
shareholder or water user that its right to use water delivered from the Verde
River through the Verde Ditch may not be challenged by parties other than
VDC or SRP, in the Adjudication or otherwise.

Id. The guarantees that are included in the MOU are discussed Sections 6, 7, and 12
(discussed below). In these sections of the MOU, SRP agrees not to challenge the
existence of HWU on certain lands, and VDC agrees not to challenge SRP Rights.*

The Revised MOU does not indicate in the recitals or elsewhere whether the Court
will be determining the attributes of any water rights held by VDC shareholders as part of
the severance and transfer process described in the Revised MOU. As indicated
previously in these ‘proceedings, ADWR believes that this Court does have jurisdiction to
determine those attributes and that the MOU should clarify whether the Court intends to
exercise that authority. ADWR believes that such a clarification would help eliminate any
confusion regarding ADWR’s concurrent jurisdiction under A.R.S. § 45-172.

As described in ADWR’s Position Statement, A.R.S. § 45-172 requires ADWR to
determine that:

(1) vested or existing rights to the use of water will not be affected, infringed upon
or interfered with;

(2) the quantity of water diverted or used after the transfer of the rights will not
exceed the vested rights existing at the time of the severance and transfer;

(3) the water right sought to be transferred has been lawfully perfected;

(4) the water right sought to be transferred has not been forfeited or abandoned,

and

4 “SRP Rights” are defined as “any rights or claims to rights to use water on land included
within the Salt River Reservoir District, a map of which is set forth in Exhibit 2,
regardless of whether such rights are claimed or held by the District, the Association, or
Association shareholders.” Revised MOU at 5,  4.21.
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(5) the written consent and approval of the appropriate irrigation district,

agricultural improvement district or water users’ association has been obtained.

ADWR believes that, in the exercise of the Court’s jurisdiction, it may be appropriate for
the Court to make these determinations.

Whether the water rights appurtenant to HWU lands have been forfeited or
abandoned due to lack of use are outside the scope of the Revised MOU, as are other
issues involving water right attributes. ADWR suggests that the scope of the Court’s
review of severances and transfers be stated in the appropriate sections of the Revised
MOU to avoid uncertainty about the Court’s process and its relationship to ADWR’s
statutory process.

HWU Lands (Section 5). The Revised MOU categorizes lands receiving water
from the Verde River through the Verde Ditch depending on whether the lands are
currently receiving and using water, and whether the lands have HWU. The Revised
MOU refers to the lands with HWU as “Verde Ditch HWU Lands.” Revised MOU at 6,
§ 5.3.01. The Verde Ditch HWU Lands that are currently receiving and using water from
the Verde Ditch are referred to as “Green Lands.” Id. at { 5.3.02. The Verde Ditch HWU
Lands that are not currently receiving or using water from the Verde Ditch are referred to
as “Purple Lands.” Id. at  5.3.03. In addition, there are other lands that are currently
receiving or using water from the Verde Ditch, but which appear to lack records that
support HWU, and these lands are referred to as “Orange Lands.” Id. at { 5.3.04.

These categories depend, in part, on whether or not the lands are “currently using
or receiving water.” However, the time frame for the word “currently” is not stated, and it
is unclear whether the lack of current use has any legal effect on the validity of the water
rights, or whether those water rights may be severed and transferred. ADWR suggests

that these matters be clarified.
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Interim Agreements (Section 6). Under | 6.1, during the time between the
Execution Date of the MOU and the date when the Final Settlement Agreement becomes

effective pursuant to Section 12 of the MOU, SRP agrees not to contest the existence of
HWU: (1) for Green Lands [as described in Section 7], or (2) for Orange Lands for which
Severance and Transfer Agreements have been executed, approved by the Court and
recorded [as described in Sections 8 and 9]. Under § 6.2, during the same time frame,
“VDC agrees to not contest the existence of the SRP Rights in any Proceeding.”

Section 6 is silent regarding SRP’s consent to the existence of HWU on Purple
Lands that are not part of a Severance and Transfer Agreement. By definition, Purple
Lands have been determined to have HWU. Also, it is conceivable that there may be
partial severances and transfers of water rights from Purple Lands. ADWR suggests that
SRP’s consent to the existence of HWU on Purple Lands be addressed in this section.

HWU for Green Lands (Section 7). Under {{ 7.1 and 7.2, upon achieving

agreement of the existence of HWU for Green Lands, the owner and the Parties will
execute an HWU Agreement. Under | 7.3, the HWU Agreement will be recorded with
the Yavapai County Recorder. The HWU Agreement will require the Court’s approval of
severances and transfers of water rights under certain circumstances.

Under { 7.2 of MOU, in the HWU Agreement, the owner of the Green Lands shall
agree, in writing, to: (1) not claim HWU for any other lands on the parcel in question as
against SRP; (2) not convey VDC shares to another parcel, unless “made in conjunction
with a severance and transfer performed pursuant to the procedures set forth in this MOU
and as governed by the Hance v. Arnold Court;” and (3) not expand water use on the
parcel “except in conjunction with a severance and transfer as set forth in the MOU and as

governed by the Hance v. Arnold Court.” Also, “SRP shall agree, in writing, to not

> The definitions of “Proceeding” and “SRP Rights” are set forth in |] 4.16 and 4.21 of
the MOU. Revised MOU at 4-5.
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contest the existence of Historic Water Use for the Green Lands at issue in that agreement
in any Proceeding.”® However, consistent with the limited scope of the MOU described
above in Recitals G and H, it does not appear that SRP’s agreement will extend to any
other water rights attributes that the Court may address as part of a severance and transfer
process.

The language of | 7.2 underscores the importance of describing in the MOU the
issues that will be addressed by this Court in the severance and transfer process. ADWR
believes that this would avoid potential confusion over the concurrent jurisdiction
between the Court and ADWR. ADWR further suggests that the form of the HWU
Agreement be approved by the Court, perhaps as an exhibit to the MOU, to assure
consistency with the MOU.

Severances and Transfers (Section 8). The title of Section 8 is “Severances and
Transfers from Purple or Green Lands to Orange Lands.” Neither this title nor the section
itself indicates what is being severed and transferred. If in fact it is the water rights that
are appurtenant to Purple or Green Lands that are being severed and transferred, then
ADWR suggests that the title be revised to read: “Severances and Transfer of Water
Rights from Purple or Green Lands to Orange Lands.” 7

Clarification also would be helpful in  8.1. Under | 8.1, the Parties agree to
“facilitate severance and transfers so that lands receiving water from the Verde Ditch are
amended appropriately and have a recognized right that is protectable under state law”
(emphasis added). It is not clear what the italicized language means.

Paragraph 8.5, provides that upon the execution of a Severance and Transfer

Agreement to sever and transfer water rights from Purple or Green Lands to Orange

6 Under | 4.16, “Proceeding” is defined as “any judicial, administrative, or legislative
proceeding.” Revised MOU at 4.
7 Compare to the title of section 9 which does include the words “water rights.”
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Lands, SRP’s consent and the approval of the Hance v. Arnold Court must be obtained,
after which VDC’s records will be amended and the Severance and Transfer Agreement
will be recorded with the Yavapai County Recorder. Under { 8.6, upon the Court’s
approval of a “severance and transfer application,” an HWU Agreement will be executed,
which then will be subject to the same procedures and limitations described in I 7.1 to
7.3 for an HWU Agreement for Green Lands.

It is not clear what the scope of the Court’s approval of a severance and transfer
will include. ADWR believes that it would be helpful to indicate in the MOU whether the
Court will be making a determination regarding the attributes of the water rights
appurtenant to the Green or Purple Lands to be severed and transferred under the MOU.
Also, ADWR suggests that the form of a Severance and Transfer Agreement as well as
any HWU Agreement be subject to Court approval, and perhaps be included as exhibits to
the MOU to assure consistency with the MOU.

Additional Water Rights for Orange Lands (Section 9). The title of section 9 is

“Securing Additional Water Rights for Orange Lands if Purple or Green Lands are not
Sufficient.” For clarification, ADWR suggests revising the title to Section 9 to read:

“Securing Additional Water Rights for Orange Lands if Water Rights for Purple or Green

Lands Are Not Sufficient.” Likewise, ADWR suggests the following revision to §9.1:

The Parties acknowledge that the water rights appurtenant to sumber—of
acres-of Historic Water Use acres voluntarily severed and transferred from
the Purple or Green Lands might or might not be sufficient to provide
Historic Water Use for all acres of Orange Lands.

Revised MOU at 9. Similarly, ADWR suggests revising § 9.2 as follows:

If the Parties determine that no water rights appurtenant to additional acres
of with Historic Water Use are reasonably available for voluntary severance
and transfer from Purple or Green Lands to satisfy the remaining needs for
such Historic Water Use on Orange Lands, the Parties agree to work
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cooperatively to attempt to locate additional sources of water rights, as
evidenced by Historic Water Use, for the remaining Orange Lands...

1.

ADWR’s Role (1] 8.5, 8.7 & 9.5). Paragraphs 8.5 and 9.5 each contain a sentence
that provides that a Transferee under a Severance and Transfer Agreement may make
“necessary filings with ADWR.” Paragraph 8.7 refers to the availability of a severance
and transfer process independent of the MOU. ADWR assumes that each of these
paragraphs refers to A.R.S. § 45-172.

The last sentence of both JJ 8.5 and 9.5 states that after a Severance and Transfer
Agreement has been executed and approved by the Court:

The Transferee may proceed with any necﬂessary filings with ADWR, but

nothing in this MOU requires any filing with ADWR if it is not otherwise
required under applicable law.

Revised MOU at 9, 10 (emphasis added). The term “necessary filings” is not defined and
the last phrase regarding “applicable law” is vague. Also, this sentence provides that a
Transferee may file an application with ADWR for a particular severance and transfer
after the Court has already approved the severance and transfer. As ADWR has indicated
in these proceedings, ADWR will not exercise jurisdiction over a severance and transfer if
the Court has already exercised its jurisdiction. ADWR recommends that this sentence be
removed from paragraphs 8.5 and 9.5.

Paragraph 8.7 raises similar concerns. This paragraph states:

Nothing contained herein shall preclude or prohibit an individual landowner

from pursuing all rights and remedies to obtain a severance and transfer

independent of the process set forth herein under state law. However,

neither Party is obliged to approve a severance and transfer but shall use

good-faith efforts in consideration of any such transfer. In the event either

Party receives an application for a severance and transfer affecting an

Historic Water Use served by the Verde Ditch, the Party receiving the
application will provide notice to the other.

-10-
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Revised MOU at 9 (emphasis added). This paragraph refers to a “severance and transfer
independent of the process set forth herein under state law,” which ADWR assumes is a
reference to A.R.S. § 45-172. Regardless of whether the severance and transfer is
pursuant to the MOU or not, the Court still has jurisdiction over any proposed severance
and transfer, and as long as the Court exercises its jurisdiction ADWR will not. Also, this
paragraph indicates that SRP and VDC are not “obliged to approve any such severance
and transfer but shall use good-faith efforts in consideration of any such transfer.” The
reference to “good-faith” efforts is vague. ADWR recommends that this paragraph be
deleted.

Completion Targets (Section 11). ADWR suggests revisions to Section 11 to
clarify that it is the water rights appurtenant to HWU lands that are being severed and

transferred. ADWR suggests revising § 11.1 to read:

The Parties agree that, although obtaining the severance and transfer of
sufficient water rights Histerie—Water—Use to all Orange Lands and
agreement upon the existence of Historic Water use for Green Lands could
be time-consuming and difficult tasks, they will make diligent efforts
toward completing these tasks in a timely manner.

Revised MOU at 11.

Final Settlement Agreement (Section 12). Pursuant to | 12.2, SRP will agree in
writing in the Final Settlement Agreement to not contest “the existence of Historic Water
Use for (a) Green Lands for which HWU Agreements have been executed and recorded,
and (b) Orange Lands for which Severance and Transfer Agreements have been executed,
approved by the Parties and the Hance v. Arnold Court and recorded.” Pursuant to { 12.3,
in the Final Settlement Agreement, “VDC will agree, in writing, to not contest the

existence of the SRP Rights in any Proceeding.?”

8 Ibid.

-11-
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Section 12 is silent regarding SRP’s consent to the existence of HWU on Purple
Lands that are not part of a Severance and Transfer Agreement. By definition, Purple
Lands have been determined to have HWU. Also, it is conceivable that there may be
partial severances and transfers of water rights from Purple Lands. ADWR suggests that
SRP’s consent to the existence of HWU on Purple Lands be addressed in this section.

CONCLUSION

ADWR respectfully requests that the Court take ADWR’s comments into
consideration, and order that certain provisions of the MOU be revised consistent with

those comments.

DATED this 15th day of July, 2015.

ARIZONA DEPARTMENT OF WATER
RESOURCES

s 5 i)

Jﬁet L. Miller, Deputy Counsel
Nicole D. Klobas, Deputy Counsel
3550 N. Central Avenue

Phoenix, Arizona 85012

ORIGINAL of the foregoing
sent by Federal Express this 15" day of July 2015
for filing to:

Clerk of the Superior Court
Yavapai County, Division 1
120 South Cortez Street
Prescott, Arizona 86303

-12-




O 0 2 O W b~ W =

N hm b e b e e ek e e e
S B NN R E QS8 3 5 B ® 0~ O

o
(@)

COPIES of the foregoing sent by first-class
mail and emailed this 15" day of July 2015 to:

Honorable David L. Mackey (jjaramil @courts.az.gov)’
Judge of the Superior Court and Master of the Verde Ditch
Yavapai County Courthouse, 120 S. Cortez Street RM 207
Prescott, Arizona 86303

L. Richard Mabery (maberypc @cableone.net)
Law Office of Richard Mabery, P.C.

234 N. Montezuma St.

Prescott, AZ 86301

Attorney for VDC

John B. Weldon Jr. (jbw @slwplc.com )
Mark A. McGinnis (mam@slwplc.com )
Salmon, Lewis & Weldon P.L.C.

2850 E. Camelback Road, Suite 200
Phoenix, AZ 85016

Attorneys for SRP

Douglas E. Brown (DouglasBrown@outlook.com)
David A. Brown (David @b-b-law.com)

J. Albert Brown (JABrown@b-b-law.com)

P.O. Box 489

Eagar, AZ 85925

Attorneys for the Monroe Lane Neighborhood Coalition

Patrick Barry (Patrick.barry @usdoj.gov)

U.S. Department of Justice

Environmental and Natural Resources Division
P.O. Box 7611

Ben Franklin Station

Indian Resources Section

Washington, D.C. 2004-7611

Attorney for the United States

-13-
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Robyn Interpreter (rinterpreter @milawaz.com)
Susan Montgomery (smontgomery@milawaz.com)
Montgomery and Interpreter, P.L.C.

4835 E. Cactus Rd., Suite 210

Scottsdale, AZ 85257

Carrie J. Brennan (Carrie.Brennan @azag.gov )
Assistant Attorney General

Arizona Attorney General’s Office

1275 West Washington Street

Phoenix, AZ 85007

COPY of the foregoing sent by first-class
mail this 15% day of July 2015 to:

Don Ferguson

1695 W. Bronco Drive
Camp Verde, AZ 86322
(email unavailable)

ADDITIONAL COPY of the foregoing sent
by first by first-class mail and emailed this 15%
day of July 2015 to:

Peter J. Mollick, Pro Se (pmollick @cox.net)
3124 W. Sunnyside Avenue
Phoenix, AZ 85029

Méum%bm Uﬂ\
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