IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE TERRITORY OF ARIZONA IN AND FOR THE COUNTY OF YAVARAI
6EORGE W, HANCE, ET AL.,
PLAINTIFFS,

V. ANS WER,

WALES ARNOLD, ET AL,
DEFENDANTS,

W oo L ve S e

~

Come now Wales Arnold, 8arah J. Arnecld, S. C. Cherry,
J. H, Wingfleld, Charles Herbeson, William J. Davis, L. W. Monroe,
Jdohn Weood, William ¥, Gray, E. J. Monroe, Belle Monroe and
Elias Wine, Defendants herein, and answering Plaintiffs' complaint
allege that said complaint 1s Indefinite, ambiguous and uncertain
in that it 1s impossible to determine therefrom what right, title
or interest Plaintiffs, or either of them, have, or claim to have,
in the waters carried through the ditches and pipeline mentioned
in the complaint,

WHEREFORE, Defendants pray that Plaintiffs be directed

to mske thelr complaint definlte and certain in the particulars

Attorneys for said Defendants.

Come now the above named Defendants and answering Plaintiffs'
complaint demur thereto, and for ground of demurrer allege that
sald complaint does not state facts sulfficlent to comnstitute a
cause of action against these Defendants, or either of them.
WHEREFORE, pefendants pray judgment as to the suffilcimncy of

said complaint, that Plaintiffs take nothing thereby, and for their

v/r)791L’L445 9%?2:31;4_

Attorneys for said Defendants;

costs herein expended




Further answering said compléint these Defendants admit
that they and Plaintiffs are residents of Yavapal Couniy, Arizona;
that Plaihtiff George W, Hance 1s the owner of and in the actual
possession of the one hundred and sixty (160) acre tract of land
described in Paragraph One of said complaint; that sald tract was
formerly owned by Jackson Thompson.

Allege that they have no information upon which to base a
belief as to the truth or falsity of the alleged ownership of
Partheny H. Hance of the one hundred and twenty (120) acre tract
of land described in saild Paragraph, and therefore deny the same
ans ask that strict proof be required.

are
Admit that sald lands , arable and irrigable and lles in

N
the valley of the Verde River in sald County.
Deny that the vaters of sald River have been diverted,
applied to, or carried upon all of said lahdsfor the purpose of

irrigating the saue.

Admit the construction of the '0ld verde Ditch as alleged
in Paragraph Two and that upon 1ts completion Jackson Thompson
became entitled to so much of the waters flowing therein as was
necessary to irrigate the land then in cultivation upon the one
hundred anmd sixty (180) acre tract deseribed in Paragraph One of

sald complaint, not exceeding oneﬁfifth,(l/5).

Admit the construction of the New Verde Ditch and 1ts
original ownership as alleged in Paragraph Four of said complaint,
Allege that on or about the time of the construction of
sald yew yrerde Ditch the head gate and a large portion of the
0ld Verde Ditch were destroyed by flood waters of the verde River
and that the New Verde Ditch was constructed by the parties named
for the purpose of d.verting water from said River and conducting

it to, and upon other lands than those 1lying under the 01d Verde




Bitch, and for the further purposx of glving a néw head to the
01d Verde Ditch and conducting watérs through the New Ditch to the
01d Diteh.

Allege that the carrying capacity of the New Ditch is, and
always has been approximately double that of the 0ld Ditch, and
that at all times since the construction of the New Ditch lands 1ly-
ing under it have heen supplied with water therefrom, and the
balance of the water therein has flowed down and into the
01d Ditch, from which it has been used by the owners of the 0ld
Ditch,

Admit that Plaintiffs together owned an undivided four
twentieths (4/20) interest in the New Ditch, but allege that
neither of sald Plaintiffs owvns any land lying under the New Ditch,
or which is, or ever has been, supnlied with water therefrom,

Deny that Plaintiffs are entitled to have any more than
One-fifth (1/5) of the waters of the 0ld Ditch carried through,
or by means of the New Ditch; deny that Plalntiffs now have, or
have ever had a right to more than one-fifth (1/5) of the waters
carried in the 01ld Ditch,

Adnmit that Plaintiff George W, Hance has used and 1s
entitled to use from the waters of the 0ld Ditch
such portion thereof as has been,or may be,required to irrigate
the cultivated portion of his land not exceeding one-fifth (1/5)
of said water flowing.

Admnilt the construction of the pipe-line connecting the
new and old ditch as alleged iIn Paragraphh 6 of the ccmplaint, aﬁd
admit that waters from the new ditch have flowed through this pipe-
line into the o0ld ditch at all times since the construction of the
pipe-line,

Allege that for a period of more than ten [10) years

last past said pipe-line has been used and enjoyed by all of the



owners of the 0ld Ditch, and their sucéessors in interest in the
proportion of'their ownership in the 0ld Ditch; that sald pipe-line
is appurtenant to and a part of said ditch, and has been so used
and consigered by all of the owners of the 0ld Ditch including the
Plaintiffs for a period of upwards of ten [10) years prior to the
flling of this action; that Plalntiffs have at all times acqulesced
in such use and enjoyment and have not clalmed as against the owners
of the 0ld Ditch, or either of them, that they owned a greater
portion of said pipe-line than of the 0ld Ditch.

Allege that Plaintiffs have no other or greater interest in
sald pipe-line than the right to have one-fifth (1/5) of the waters
of the 01d Ditch flowing through said pipe-line from the New Ditch
to the 014 Ditch.

Deny that Plaintiffs, or elther of them, 1ls entitled to
the use of the waters diverted from the Verde River in any other
proportion than their proportionate interest in the waters of the

0l1d Ditch,

Allege that Plaintiffs have at all tlmes exercised the full
and unfnterrupted enjoyment of all of the waters of the 0ld Ditch
to which they, or either of them, were entitled.

Deny that during the year 1905, or at any other time,
these Defendants, or any of them, have in any manner interferred
with or violated the rights of Plaintiffs in sald water, either in
the manner alleged in the complaint, or otherwilse; deny that these
defendants, or any of them, elther at the time alleged 1In the
compleint, or at any other time, have diveridd or used any of the
waters of sald ditches belonging to Plaintlffs, or elther of them,

Allege that if Plaintiffs, or either of them, have at any
time falled to use and enjoy the water to which they were entitled

their fallure has been due to their own neglect, and to thelr own




failure to take proper precautions in the way of keeplng dltches
aml pipe-line in repair, and in economically divertling the water
into and upon theilr lands®

Deny that these defendants, or either of them, has used
water In a wasteful or prodigal manner, and allege that they have
at all times used the greatest economy in the use of fre water,
and have at no time denied the Plaintiffs the right to use their
just proportion of the water,

Deny that Plaintiffs, or either of them, has ever been
prevented from raising crops upon their land ly any act, conduct
or interference: on the part of these Defendants, or either of
them, and deny that Plaintiffs have been damaged in any amount,
or in any manner, either as alleged in the complaint, or otherwise,

by any act or conduct of these Defendants, or elther of them,

Specifically deny that Plaintiffs, or either of them, has
been prevented or hindered in any manner, or to ény extent whatever
by any act of the pefendants, or either of them, from growing crops,
or using the water flowing through sald dliches during the year
1807; and deny that they have suffered any damage during sald
year, or any year, or at all, from any acts of the pefendants, or
elther of them, in interferring with Plaintiff's anpropriation

or use of the waters flowing in sald ditches and pipe-lines.

Further answering said complaint, these Defendants admit
that they have, and claim to have, certain rights and lnterests
in and to the ditches and pipe-line mentioned in the complaint,
and in the waters flowling therein,

Allege that each of them owns, and 1s in the possession of
lands lying under sald ditches and pipe-line and which have been
irrigated therefrom by th%e Defendants and their grantors for many

years prior to the filing of this actlon. Allege that such usé




and enjoyment has been open and notorious, and has at all times been
fully known and acquiesced im by Plaintiffs herein, Allege that
these Defendants severally o.n valuable and highly improved farnms
lying under said ditches and pipe-line and dependent upon them for
the water required to irrigate said farms,

WHEREFORE these nefendants pray that Plaintiffs take
nothing by thelr action, that the respective rights of Plaintiffs
and -Refendants in and to said ditches, pipe-line and waters be
determined and established by the court; that pefemlants have such

other relief as may appear to the court equitable, and that they

Attorneys for nefendants*

have thelr costs herein expended

TERRITORY OF ARIZONA)
£35S,
COUNTY OF YAVAPAI )
E. J. Monroe, being duly sworn accordin: to law,deposes

amtl saysgthat he is ome of the Defendants in the above entitled

and makes this affidavit for and on behalf o sald defendants
actlon; that he has read the foregolng answer and knows the contents
thereof, and that the allegations therein contalned are true in

substance and in fsct, as he verily believes.

o

Subscribed and sworn to before me by E, J. Monroe

% Public

ission explres March 22, 1911.

this 16th day of November, 1907,

§

My
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
TERRITORY OF ARIZONA, IN AND FOR THE COUNTY OF YAVAPAI.

I ITIoxIIEaR

GEORGE W. HANCE et al., )
Plaintiffs, %

3

WALES ARNOLD et al., g
Defendants. %

Territory of Arizona,)
: 88.
County of Yavapai. )

George W. Hance, being first duly sworn, deposes and says:
That he 18 one of the plaintiffs in the above entitled action;
that he 18 in possession of all of the land belonging to said
George W. Hance and Partheny llance, described in the judgmont
heretofore entered in this cause. That he had personal super-
vision of the use of the water upon the sald land from the first
day of May, 1909, to the 10th day of July, 1909. That in said
decree it was adjudged and decreed that at least one-third of the
waters flowing in the new Verde ditch should be diverted to and
flow through the so-called Ryall's flume Into the old Verde ditch.
That the flow in said new Verde ditch as the same was measured on

the Znd day of August, 1901, by Major 0. A. Turney, a Civil and

Hydraulic Engineer, wes one thousand forty-two and 4,10 (1042.4)
inches; and on April 11th, 1908, as measured by P. W. Latimer, then
County Surveyor, was one thousand fifty-nine and 68/100 (1069.68)
inches; both of which measurements were made a part of the record
in the trial of the above entitled action. That affiant was present

vhen both of said measurements were made, and that for the purpose




*® 0

of making said measurements appear as large as possible, the def-
endants had caused said new Verde di@ch to be Tilled to its utmost
carrying capacity and beyond the limit of safety., That at the time
said water was measured by said Turney, affiant found it necessary,
in order to keep said ditch from overflowing and breaking, to 1i$t
the head gate about eight inches so as to relieve the flow. That at
the time of said measurement by County Surveyor Latimer the diver-
sion dam whereby the waters of the Verde Rivexr were conducted into
gsald ditch was packed with alfalfa leaves and straw so as to £ill
the diten to its utmost capacity; that as a result of this over-
taxing of the ditch, on the night following two flumes were washed
out and destroyed, which breakage cost the water users under said
diteh about five hundred dollars, including damags to crops. Thatin
the meantime said ditch has not been increased in capacity but on
the other hand has decreased as a result of the action of the Verde
River cutting into the borders of said d%tch., That the utmost carry-
ing capacity of the steel flume or pipe which conducts the water
from said Ryall's flume into the old Verde ditch, is three hundred
fourteen and @8/100 (314,16) inches. That the ordinary flow in the
new Verde ditch during the year 1909 and for several years prior
thereto, was one thousand inches. That the decree of this Court in
the above entitled action provided that the usirs of water under
sgld ditch should take water therefrom in proportion to their interest
in the diteh, and that any surplus water over and above the proper
allotments to each water user was to be So0ld for not less than cost.
That a measurement of the water in said new Verde ditch made by B. W,
lonroe and relied upon and contended to be correct by defendants,
showing a pretended flow of over 1300 inches has wrongfully become

o . s as .
the basis of distribution of szid water among the users on what is

kn ags e M e B
own as the "Camp Verde Military Reservation farms" all of which
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are above the farm of affiant and above the said Ryall's flume. That
an apportionment of water on that basis gives to the defendants a
great advantage over affian whose farm is at the lowest point of the
0old Verde ditc}, in this, to wit: That a large amount of the water
due to affiant and apportioned to him under sa:id deoree,is cither
ugsed by said defendants or sold by them, and out of which affiant
receives no benefit or proportion but is dpprived of alarge amount
of water due and apportioned to him under said decree as hereinafter
stated. That said Monroe measurement is incorrect and and shows a
volume of water in said new Verde ditch freatly in excess of the
actual normal flow. That the dzfendants, as shareholders in the new
Verde ditch and using water therefrom, refuse to permit the present
ditel. superintendent of water overseer appointed by this Court to
properly superintend the distribution of water on and along the old
Verde diteh, which action i8 for the purpose of preventing affiant
from getting his proportion of the proceeds of water sold or of the
water apportioned to him, That the entire length of the two ditches
is fifteen miles, measuring from the head to affiants farm. That
there are more than forty tap boxes along the two ditches, in nearly
all of which, under the present management, there is waste, and es-
pecially is partiality shown to certain users above affiant's place.
That none of said tap boxes are locked, as ought to be the case, and
that the system of measurement and distribution is nbt in accordance
with the established rules of measuring and distributing water in
any irrigated districts. That under said decree there should be di-
verted from said new Verde ditch through said Ryall's flume and into
said old Verde ditch at least three hundred and fourieen inches each

and every day. That by the division made upon
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said o0ld Verde diteh, &all of which is below said Ryall's flume, each user
was t0 receive water in proportion to the share owned and used by him in
said ditech. That affisnt and his co-pleintiff, Partheny Hence, &re en-
titled under said decree to the use at this time of one-{ifth of the waters
so to be diverted into said old Verde diteh; thst asccoréing to the division
that has been made by the Court between the users of said water, affiant
was to receive the full head flowirng in said diteh for a full day every
fifth day; that aflfiant should have had & head of not less than 214 inches;
that affient has had personal supervision of the use of his water since

the said first dey of May, 1209, and until date, and that at no time has
affeint had a hesd of as much as 200 inches of water. That most of the
time the head of water had by affiant wes lesc then 180 inches, ond ssid
diteh boss does not allow pleirntiff the said flow for a full day, but cuts
it off from two to three hours short of a twenty-four run. That affient
haes made numerous visits to said Ryeall's flume upon the days he was entitled
to the use of seid woter, and that he says upon hie oath that at no time
when he so visited Ryall's flume there was one-third of the waters of said
new Verde diteh flowing into and through said flume,nor enough to fill

said flume. Thaet the water users of said new Verde &itch above the srid
Ryall's flume have so used and conducted the woter as to take a greater
amount than two-thirds of the weters flowing in said diteh. That the ditch
Boss, has gllowed all the persons using water from said new or uprer Verde
ditehto take more than they were entitled to under the said division of
water. That the size of said steel flume and pipe is such thet it will not
carry more than one-third of the amount of water ordinorily flowing in

said nwe Verde ditch; that affiant visited said flume several times during
lay and June of 1909, and personelly observed the amount of water flowing
through said flume and at no time was said flume filled with water to its
capacity, but on the contrary wes only about one-half full. That affiant
has paid all of his proportion of the ditch expenses, which includes his
proportion of the expense of the new Verde ditch, and the water users of
the new Verde diteh pey no part of the expensce of the old Verde diteh, but

the ovners of the old Verde ditch pay elewen-twentieths of the expenses of

the new Verde ditch, and defendants are now and hrve been selling water
-4
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that rightfully belongs to affiant under said decTee.

/Qgﬁ. fW"’L el _—~

Subscribed and sworn to before me this ;zu day of ,

1910. o

i

My comission expires on the third day of September, A, D, 1913.

G D

Totary Publlc.
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I THE DISTRICT COURT OF TrE FOURTH JUDICIAL DISTRICT OF THI TERRITORY
OF ARIZOITIA, IN AYD FOR TI'E COUIITY OF YAVAPAI,

GEORGE W, HAICE, et al.,
Plaintiffs,
vS. CITATIOHUMN,

WALES ARNOID, et al.,

Nt et s e S N s NP NP

Defendants.

To Norvael N, Cherry.
Water Commissioner,

Camp Verde, Arizona.

You are hereby commanded to distribute the water in the Verde
ditch under your supervision, and particularly the water recching farms
along the 0ld ditch, below the flume strietly in accordance with the decre
and orders of this Court, and that you personally apportion and supervise
the use of all of said wotor and not permit any tap boxes to be openeld by
any one except yourself, Thet you plecée propéer-locks updh all the tap
boxes and retain the keys yourself. That you see to it that plaintiffs
haeve the water for a full day every fifth dey, end failing in eny of thest
matters you will be cited to appear and show cause .

Hereof take due notice.

Witnesc the Ionorsble EDWARD M, DOE,Judge of the above entitled

Court, with the seal of said Court affixed thas day of July, 1910.

CleTK.



s

o

3

Eat

PR
LUIS

W
o

fen wvews

Toavnp

P e

YNOZIHY ‘1L100S3Hd
ONIQIINE YNOZINY 10 MNVE 9Z-LC«08-0E-9Z-CZ SHOOW

MdVv10 °Ss '3

40 8301440 MV

" jo £yumo) 3y} Joj pue by
[}

enoziIy Jo JLISIQ [e11pR| a Jo

LINO0D IOTIALSIA

HHL NI N

ALE™

-




‘t%zwz y

e Gigha

Y& gk
St /oy
Dot foatt=

7,

FA. Joat

S- t/%pz,r 4y
EN gt

/?’@

U A




