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SUPERICOR COURT

Mark W. Drutz, #006772 B YAYAPAT COURTY. ARIZONA
Sharon M. Flack, #021590 2005

MUSGROVE DRUTZ KACK & FLACK, PC HAY IS PM 3: 39 /
1135 W. Iron Springs Road DOKNA Me T

PO Bos oy ( QUALITY, CLERK

Prescott, Arizona 86302-2720
Phone: (928) 445-5935

Fax: (928) 445-5980

Firm Email: mdkpc@cableone.net

gYy:__K ALEXANDEB

Counsel for Defendants Donald and Catherine Cox
IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF YAVAPAI

JOHN B. CUNDIFF and BARBARA C. Case No. P1300CV20030399
CUNDIFF, husband and wife; ELIZABETH
NASH, a married woman dealing with her Division Pro Tem A

separate property; KENNETH PAGE and
KATHRYN PAGE, as Trustee of the Kenneth | DEFENDANTS’ COXES REPLY TO

Page and Catherine Page Trust, CUNDIFF PLAINTIFFS’ OBJECTION

TO DEFENDANTS’ COXES MOTION
Plaintiffs, FOR NEW TRIAL RE: AWARD OF

ATTORNEYS’ FEES TO CUNDIFF-

V. PLAINTIFFS PURSUANT TO ARIZ. R.
CIV.P.59(A) AND, IN THE

DONALD COX and CATHERINE COX, ALTERNATIVE, MOTION TO ALTER

husband and wife, et al., et ux., OR AMEND JUDGMENT PURSUANT

TO ARIZ. R. CIV. P. 59(L)

Defendants.
AND

DEFENDANTS’ COX MOTION TO
STRIKE PLAINTIFFS’ CROSS MOTION
TO ALTER OR AMEND JUDGMENT
PURSUANT TO ARIZ. R. CIV. P. 59(L)
AS UNTIMELY

(Evidentiary Hearing Requested)

(Assigned to Honorable Jeffrey G. Paupore)
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Defendants Donald and Catherine Cox, by and through undersigned counsel, pursuant to
Ariz. R. Civ. P. 6(b), 7.1, 59(a)(1), (6), and (8), and 59(/) submit this above-captioned Reply and
Motion to Strike Plaintiffs’ Cross Motion to Alter or Amend Judgment Pursuant to Ariz. R. Civ.
P. 59()) ("Cross Motion") as Untimely. See Court’s Ruling and Judgment docketed 04/07/15
(the "04/07/15 Judgment").

MOTION TO STRIKE PLAINTIFFS’ MOTION TO ALTER OR AMEND
JUDGMENT PURSUANT TO ARIZ. R. CIV. P. 59(L) AS UNTIMELY

More than 15 days following entry of Judgment, Plaintiffs filed their Cross Motion
pursuant to Rule 59(/) in derogation of Rule 59(1)." An enlargement of time to file a Rule 59(/)
motion is permitted in only very limited circumstances. Such circumstances do not apply to the
case at bar. Ariz. R. Civ. P. 6(a) provides as follows:

[B]ut [the court] may not extend the time for taking any action under Rules 50(b),

52(b), 59(d), (g) and (1), and 60(c), except to the extent and under the conditions

stated in them, unless the court finds (a) that a party entitled to notice of the entry

of judgment or order did not receive such notice from the clerk or any party within

21 days of its entry, and (b) that no party would be prejudiced, in which case the

court may, upon motion filed within thirty days after the expiration of the period

originally prescribed or within 7 days of receipt of such notice, whichever is

earlier, extend the time for taking such action for a period of 10 days from the date

of entry of the order extending the time for taking such action.

Ariz: R. Civ. P. 6(b). [emphasis added]. Plaintiffs’ circumstances fail to meet the foregoing 2-
prong test. Furthermore, Plaintiffs have not sought leave to enlarge the time for taking such

action. Id. Our appellate court has held that the "terms of the rule must be strictly followed."

Harold Laz Adv. v. Dumes, 2 Ariz.App. 236, 237, 407 P.2d 777 (App. 1965). The Cundiff

! "A motion to alter or amend the judgment shall be filed not later than 15 days after entry of
judgment." The Judgment in this case was entered on 4/7/15. Plaintiffs did not file their Cross Motion
until May 7, 2015.
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Plaintiffs are not entitled to a new trial on the issue of the denial of the Coughlin legal fees.
Plaintiffs’ Cross Motion is untimely. For the foregoing reasons, the Court should strike
Plaintiffs’ Cross Motion.

REPLY IN SUPPORT OF MOTION FOR NEW TRIAL RE: AWARD OF
ATTORNEYS’ FEES TO CUNDIFF-PLAINTIFFS PURSUANT TO ARIZ.
R. CIV. P. 59(A) AND, IN THE ALTERNATIVE, MOTION TO ALTER OR
AMEND JUDGMENT PURSUANT TO ARIZ. R. CIV. P. 59(L)

Attached as Exhibit "2" to the Cundiff Plaintiffs’ Response is a retainer agreement with
the Coughlin firm that Plaintiffs John and Barbara Cundiff executed on April 25, 2009.
Significantly, the Cundiffs acknowledged therein that non-party Alfie Ware had paid and would
continue to pay for the Plaintiffs’ litigation expenses:

2. Fees. *** You have informed me that the fees and costs in
this case will be paid by Alfie and Ce Ce Ware, who are

neighbors of yours and who have been paying for these
expenses thus far in this litigation. As a result of this
arrangement, I will be sending monthly bills to the Wares. If

you would like for me to send you copies of the bills, please let me
know and I will do so.

See Exhibit "2" attached to Plaintiffs’ Objection, para. 2. [emphasis added]. The foregoing
admission by the Cundiffs that non-party Alfie Ware had been funding the litigation all along,
only serves to corroborate the 2004 Deposition testimony of John B. Cundiff, Elizabeth Nash,
and Katheryn Page, excerpted and attached to the Coxes’ Motion for New Trial filed 04/22/15.
Specifically, Mr. Cundiff testified that "so far" non-party Alfie Ware had been "paying the legal
expenses."

The May 7, 2015, Affidavit of Plaintiffs’ Page attached as Exhibit "3" to Plaintiffs’

Objection avers that the Pages ‘repaid’ $18,000 to Alfie Ware between 2004 and 2009 (Mr.
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Coughlin took over the representation of the Cundiff Plaintiffs in 2009). The May 7, 2015, Page
Affidavit is supportive of the Court’s Ruling denying the Coughlin fees (which non-party Alfie
Ware paid). Consistent with that the Court should deny the Wilhemsen fees (which non-party
Alfie Ware also paid -- at least the majority of).

Non-party Alfie Ware is not an insurer or indemnitor of the Cundiff Plaintiffs. Alfie
Ware owns no property within the portion of Coyote Springs Ranch governed by the Declaration
of Restrictions that is the subject of this litigation. Non-party Alfie Ware is not subject to joinder
as a party against whom an award or judgment could be entered. The subject Declaration limits
recovery of damages or other dues only by "persons owning said premises or any portion
thereof." Declaration, p. 3, J 19. Alfie Ware was a volunteer who elected to fund the Plaintiffs’
litigation. He does not qualify as a "person owning said premises or any portion thereof."

Although the Cundiff Plaintiffs contend that, despite the fact that non-party Alfie Ware is
paying for the litigation, they satisfy the dual-pronged criteria to qualify for an award of
attorneys’ fees, the testimony and evidence of record do not support this conclusion. See
Plaintiffs’ Objection, p. 3:3-7. Put another way, there must be an attorney-client relationship and
a "genuine financial obligation on the part of the litigant to pay such fees." Moedt v. General
Motors Corp., 204 Ariz. 100, 103, § 11, 60 P.3d 240, 243 (App. 2003). [emphasis added]. In the
case at bar, the Cundiff Plaintiffs do not satisfy the ‘genuine-financial-obligation prong’, because
Alfie Ware has funded the overwhelming majority of the Cundiff Plaintiffs’ litigation.

At best from the Cundiff Plaintiffs’ perspective, the Cundiff Plaintiffs would be entitled
to an award of eighteen thousand dollars ($18,000.00) in attorneys fees, which the Pages have
attested that they repaid to Alfie Ware between 2004 and 2009.
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For the foregoing reasons, the Court should grant a new trial, or in the alternative, the
04/07/15 Judgment should be amended to reflect the amount of attorneys’ fees that the Pages
have repaid to non-party Alfie Ware ($18,000.00). To allow the 04/07/15 Judgment to stand
would result in a legal impossibility due to the inconsistent findings of fact therein. Roundy v.
Stewart, 140 Ariz. 201, 2013, 682 P.2d 1262 (App. 1984).

RESPECTFULLY SUBMITTED this lé_ day of May, 2015.

MUSGROVE DRUTZ KACK & FLACK, PC

B&QWW’QQ@M\

Mark W. Drutz

Sharon M. Flack

Attorneys for Defendants Donald and
Catherine Cox

COPY_the foregoing mailed
this _\_6_ day of May, to:

J. Jeftrey Coughlin, Esq.

J. Jeffrey Coughlin PLLC
1570 Plaza West Drive
Prescott, AZ 86303
Attorneys for Plaintiffs

Jeffrey R. Adams, Esq.

The Adams Law Firm, PLLC
125 Grove Avenue

P.O. Box 2522

Prescott, AZ 86302
Attorneys for Defendants

David K. Wilhelmsen, Esq.

Favour & Wilhelmsen, PLLC

P.O. Box 1391

Prescott, AZ 86302-1391

Attorneys for Property Owner James Varilek
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Noel J. Hebets, Esq.

Noel J. Hebets, PLC

2515 North 48" Street, #3
Phoenix, AZ 85008

Attorney for William M. Grace

Robert E. Schmitt, Esq.

Murphy, Schmitt, Hathaway & Wilson, PLLC

P.O. Box 591

Prescott, AZ 86302

Attorneys for Robert H. Taylor and Terri A. Thomson-Taylor

William H. “Bill” Jensen
14556 Howard Mesa Loop
Williams, AZ 86046

pro se

Gary & Sabra Feddema
9601 East Far Away Place
Prescott Valley, AZ 86315
pro se

William R. and Judith K. Stegeman Trust
9200 East Far Away Place

Prescott Valley, AZ 86315

pro se

Karen L. and Michael P. Wargo
9200 East Spurr Lane

Prescott Valley, AZ 86315

pro se

Linda J. Hahn

10367 W. Mohawk Lane
Peoria, AZ 85382

pro se

Sergio Martinez and Susana Navarro
10150 N. Lawrence Lane

Prescott Valley, AZ 86315

pro se
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Lloyd E. and Melva J. Self
9250 E. Slash Arrow Drive
Prescott Valley, AZ 86315
pro se

Rynda and Jimmy Hoffman
9650 E. Spurr Lane
Prescott Valley, AZ 86315
pro se

William and Shaunla Heckethorn
9715 E. Far Away Place

Prescott Valley, AZ 86315

pro se

Leo M. and Marilyn Murphy
9366 E. Turtlerock Road
Prescott Valley, AZ 86315
pro se

James C. and Leslie M. Richie
9800 E. Plum Creek Way
Prescott Valley, AZ 86315
pro se

Rhonda L. Folsom

9305 N. Coyote Springs Road
Prescott Valley, AZ 86315-4517
pro se

Kenneth Paloutzian

8200 Long Mesa Drive
Prescott Valley, AZ 86315
pro se

Bonnie Rosson
8950 E. Plum Creek Way
Prescott Valley, AZ 86315

pro se

John and Rebecca Feddema
9550 E. Spurr Lane
Prescott Valley, AZ 86315
pro se
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Robert Lee Stack and Patti Ann Stack

Trustees of the Robert Lee and Patti
Ann Trust utd March 13, 2007

10375 Lawrence Lane

Prescott Valley, AZ 86315

pro se

John D. and Dusti L. Audsley
7899 E Gazelle Road

Prescott Valley, AZ 86315-7831
pro se

Dana E. and Sherrilyn G. Tapp
8595 E. Easy Street

Prescott Valley, AZ 86315
pro se

Richard and Beverly Strissel
9350 E. Slash Arrow Drive
Prescott Valley, AZ 86314
pro se

Jesus Manjarres

105 Paseo Sarta #C
Green Valley, AZ 85614
pro se

Nicholas Corea

4 Denia

Laguna Nigel, CA 92677
pro se

Jack and Dolores Richardson
505 Oppenheimer Drive, #4
Los Alamos, NM 87544

pro se

Eric Cleveland

9605 E. Disway

Prescott Valley, AZ 86315
pro se
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Robert and Patricia Janis
7685 N. Coyote Springs Road
Prescott Valley, AZ 86315
pro se

Mike and Julia Davis

9147 E. Morning Star Road
Prescott Valley, AZ 86315
pro se

Richard and Patricia Pinney
P.O. Box 1558
Chino Valley, AZ 86323
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