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April 6, 2009

Dear Ms. Hicks:

RE: 1 Ca-sSA 08-0231
CUNDIFF v. HON

Yavapai County
CV 2003-0399

The following are enclosed in the above entitled and numbered cause:

Certified Copy of ORDER denying relief.

There are no records to be returned.

Enclosures (as noted)
C:

David K Wilhelmsen
Marguerite A Kirk
Jeffrey R Adams
David L Mackey
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CLERK OF THE COURT
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CHIEF DEPUTY
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0CT 2 8 2008
IN THE COURT OF APPEALS

PHILIP G\URRY, CLERK
STATE OF ARIZONA
DIVISION ONE By. W

JOHN B. CUNDIFF and BARBARA C.
CUNDIFF, husband and wife; BECKY
J. NASH, a married woman dealing
with her separate property;
KENNETH PAGE and KATHRYN PAGE,
as Trustee of the Kenneth Page
and Catherine Page Trust,

1 caA-SA 08-0231
DEPARTMENT B
Yavapai County
Superior Court
No. CVv 2003-0399
Petitioners,

V.

Judge of the SUPERIOR COURT OF
THE STATE OF ARIZONA, in and for
the County of YAVAPAT,

Respondent Judge,

DONALD COX and CATHERINE COX,
husband and wife,

)
)
)
)
)
)
)
)
)
)
)
THE HONORABLE DAVID L. MACKEY, )
)
)
)
)
)
)
)
)
)
Real Parties in Interest. )
)

The Court, Presiding Judge Maurice Portley, and
Judges Jon W. Thompson and Ann A, Scott  Timmer
participating, has considered the special action filed by
the Petitioner. After consideration,

IT IS ORDERED that the Court of Appeals, in the
exercise of its discretion, accepts Jjurisdiction of this
special action because appellate challenges relating to a
peremptory request for a change of judge are appropriately

reviewed by special action. Bergeron v. O‘Neil, 205 Ariz.



640, 645, 9 11, 74 P.2d 952, 957 (App. 2003) (citations
omitted) .

IT IS FURTHER ORDERED denying relief because
Ariz. R. Civ. P 42(f)(1)(E) is inapplicable. In our
memorandum decision in Cundiff v. Cox, 1 CA-CV 06-0165
(Ariz. App. May 24, 2007), we did not remand for a new
trial on one or more issues because the issues have yet to
be tried. Instead, we reversed the grant of summary
judgment to Cox because his use of the property did violate
the restrictive covenant. We also remanded the matter to
allow the superior court to determine whether the absent
Coyote Spring Ranch subdivision property owners were
indispensible under Ariz. R. Civ. P. 19(a). Consequently,
the superior court did not abuse its Jjurisdiction in
denying the petitioner’s peremptory notice of change of
judge.

DATED this 28th d

Ean

MAUR&CE'POTTLEY, Presiyding Judge
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Yavapai County Superior Court
Ccv 2003-0399

A true copy of the foregoing
was mailed October 28, 2008 to:

David K Wilhelmsen

Favour Moore & Wilhelmsen PA
1580 Plaza West

PO Box 1391

Prescott AZ 86302-1391

Marguerite A Kirk

Favour Moore & Wilhelmsen PA
1580 Plaza West

PO Box 1391

Prescott AZ 86302-1391
Attorneys for: Petitioners

Jeffrey R Adams

Adams & Mull PLLC

211 East Sheldon Street

Prescott AZ 86301

Attorneys for: Real Parties in Interest

Hon David L Mackey

Judge, Civil Presiding Judge
Yavapai County Superior Court
Yavapai County Courthouse

120 S Cortez St No 300
Prescott AZ 86303 USA

Philip G Urry, Clerk

By
¢ foregoing instrument is a full, true and correct copy of
the original on file in this office.
e w4007
PHILIZ & oo,

Sivicton One
beputy Clerk Courlpf Appea.., 5.2 of Anizona

By §2~




