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SUPERIOR COURT, STATE OF ARIZONA, IN AND FOR THE COUNTY OF YAVAPAI

JOHN B. CUNDIFF and Case No. CV2003-0399
BARBARA C. CUNDIFF, husband FILED
and wife; BECKY NASH, a RULING AUG 2 5 2008
. ) . DATE:
married woman dealing with her .
separate property; KENNETH o O’Clock ‘E M.
PAGE and KATHRYN PAGE, as JEANNE HICKS. CLERK
Trustee of the Kenneth Page and :
Catherine Page Trust, gy:  SHEETAL PATEL
Deputy
Plaintiff,
-VS_
DONALD COX and CATHERINE
COX, husband and wife,
Defendant.
} HONORABLE DAVID L. MACKEY BY: Cheryl Wagster
| Judicial Assistant
| DIVISION 1 DATE: August 22, 2008
|

After reviewing the Mandate and Memorandum Decision from the Court of Appeals, this Court
Ordered that the Plaintiffs shall “file a legal memorandum setting forth their position that joinder is not
feasible and that the Court should proceed with this action based upon the factors set forth in Rule 19(b),
Ariz.R.Civ.P.” After briefing was completed, the Court held oral argument on March 10, 2008. After
hearing argument, the Court Ordered that “the Plaintiff]s] shall join all landowners subject to the
Declaration of Restrictions dated June 12, 1974.” The Court Ordered that Plaintiffs file a notice with the
| Court including “a map of the properties subject to the Declaration of Restrictions as well as a list

designating the parcel numbers as well as names and address of each property owner.” The Court also
Ordered that “the Plaintiff[s] shall also file a plan for joinder of all the property owners subject to the
Declaration of Restrictions.” The Court told the parties that it was keeping open whether the matter
should proceed as a class action or whether the additional parties should be joined as Plaintiffs or
Defendants.

i The Plaintiffs complied with the Court Order to file a notice. In Plaintiffs’ Plan For Joinder of
Property Owners Subject To Restrictive Covenants, the Plaintiffs included a list of the property ownets,
their addresses and their parcel numbers as well as a map of the property subject to the Declaration of
Restrictions. While the Defendants complain that not every owner for every parcel was listed, the Court
finds that deficiency meaningless in light of the position taken by the Plaintiffs.

The Court notes that oral argument was requested by the Plaintiffs and Defendants. The Court
! pursuant to Rule 7.1(c)(2), 4riz.R.Civ.P. has determined that oral argument will not assist the Court in
the determination of this motion.
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Although the Court had Ordered that Plaintiffs were responsible for the joinder of necessary
parties, the plan they submitted for joinder was not a plan at all. The Plaintiffs continue to suggest that
joinder is not feasible and argue over whether they should be responsible for joinder. Without saying it
specifically, the Plaintiffs suggest that they are NOT going to join all the property owners but that the
case should not be dismissed because of the factors set forth in Rule 19(b), Ariz.R.Civ.P. The Plaintiffs
argue that “there are currently 273 non-party property owners . . . spread over 12 states (including
Arizona) from California to New York.” Nothing in the information presented to the Court regarding
the property owners causes the Court to even respectfully question the Court of Appeals ruling that they
are all necessary parties pursuant to Rule 19(a), Ariz.R.Civ.P. Furthermore, there is nothing in the
information provided to suggest that the other property owners cannot be joined other than the
suggestion that the expense is prohibitive.

The Court finds that assertion unpersuasive. Out of State owners could be served by mail
pursuant to Rule 4.2(c), Ariz.R.Civ.P. Service on in State owners could be attempted by mailing a
waiver of service pursuant to Rule 4.1(c), Ariz.R.Civ.P. In addition, the Plaintiffs could request an order
for alternative service by mail pursuant to Rule 4.1(m), Ariz.R.Civ.P. Their argument regarding the
expense of service is best made towards the “impracticable” requirement of that rule. The Court finds
that Plaintiffs have not established that the other property owners “cannot be made a party” as that
phrase is used in Rule 19(b), Ariz.R.Civ.P. The Plaintiffs continued assertion that they should not be
required to join the other property owners does not support a finding that the necessary parties cannot be
joined.

While the Court believes that such a finding should resolve the matter and lead to the dismissal
of the action due to Plaintiffs’ refusal to even attempt to join necessary parties over a year after being
directed to do so by this Court, the Court of Appeals directed this Court to consider whether the property
owners are indispensable pursuant to Rule 19(b), Ariz.R.Civ.P. so this Court will do so.

Rule 19(b), Ariz.R.Civ.P. provides:

“If a person as described in subdivision (a)(1)-(2) hereof cannot be made a party, the court shall
determine whether in equity and good conscience the action should proceed among the parties
before it, or should be dismissed, the absent person being thus regarded as indispensable. The
factors to be considered by the court include: first, to what extent a judgment rendered in the
person's absence might be prejudicial to the person or those already parties; second, the extent to
which, by protective provisions in the judgment, by the shaping of relief, or other measure, the
prejudice can be lessened or avoided; third, whether a judgment rendered in the person's absence
will be adequate; fourth, whether the plaintiff will have an adequate remedy if the action is
dismissed for nonjoinder.”
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The Court first considers “to what extent a judgment rendered in the person's absence might be
prejudicial to the person or those already parties.” The Court of Appeals Memorandum Decision
already addresses the first part of that question. At 9§ 32, the Court of Appeals stated:

“A ruling in this case that the restrictions have been abandoned and are no longer enforceable
against the Coxes’ property would affect the property rights of all other owners subject to the
Declaration.”

The Court finds that the failure to join the other property owners would prejudice their property rights.

The second part of that first factor requires the Court to consider the prejudice to the parties. The
Court finds that both the Plaintiffs and the Defendants may be subject to multiple litigation if the other
property owners are not joined. As the Plaintiffs have noted, there are other property owners who are
not yet parties that may align with either side in this lawsuit. Although unlikely, even if the Plaintiffs
prevalil in avoiding a finding of abandonment, a property owner who agrees with the Defendants’
position regarding abandonment of the Declaration of Restrictions could file another declaratory action
and name the Plaintiffs as parties in the lawsuit. Without their joinder, the Plaintiffs could not claim the
ruling in this case is binding upon such a property owner. More likely, if Defendants prevail, any other
property owner who is not a party to this suit could file the same action against the Defendants as is
currently pending. The Defendants will not be able to claim their victory in this case is binding upon
other property owners unless they are joined. The Court finds that facing multiple litigation on the same
issue is prejudicial to all the parties.

There is certainly a reason most modern declarations of restrictions name an association as the
appropriate party to bring an enforcement action on behalf of all property owners. While the failure of
the Declaration of Conditions to designate one entity to bring an action on behalf of all property owners
is not the fault of either side in this case, neither side should be prejudiced by facing multiple litigation
due to the terms of the Declaration.

: Next, the Court considers “the extent to which, by protective provisions in the judgment, by the
shaping of relief, or other measure, the prejudice can be lessened or avoided.” The Plaintiffs argue that
the Court should require the Defendants to join other property owners to lessen or avoid the prejudice.
Other than that, the Plaintiffs offer no other suggestions for the Court to lessen or avoid the prejudice.
The Plaintiffs’ argument ignores the fact that this Court has previously ruled that it is Plaintiffs who
brought this action and if costs are to be incurred to get to a final resolution, it is Plaintiffs who will
incur those costs initially. The Plaintiffs are reminded that, if they prevail, they can request a judgment
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against the Defendants for those costs at the conclusion of the case. Absent any other suggestion, the
Court can think of no protective provision, terms of relief or other measures to lessen or avoid the
prejudice when the issue sought to be resolved is the complete abandonment of the Declaration of
Conditions.

Next, the Court considers “whether a judgment rendered in the person's absence will be
adequate.” Although the Plaintiffs argue that a judgment from this Court would be adequate as between
the parties, the Court does not agree. Certainly, if the Plaintiffs prevail they will consider an order from
this Court prohibiting the Defendants from growing trees on their property to be adequate. However, the
word adequate means more than that. If this were a case in which only a monetary judgment was
sought, the Court might agree that a resolution of the matter between only these parties would be
adequate even if other parties could claim monetary damages against either party for similar conduct.
However, as noted by the Court of Appeals, the resolution of this case impacts the property rights of
everyone covered by the Declaration of Conditions. Under those circumstances, “adequate” takes on a
‘ broader meaning. The resolution of this case will not resolve the broader question of whether the
| Declaration of Conditions continues to apply to all property owners whose property is covered by them

or whether a term or terms have been abandoned by the other property uses in the area covered. The
Court finds that a judgment rendered in the absence of all property owners subject to the Declaration of
Conditions would not be adequate.

Next, the Court considers “whether the plaintiff will have an adequate remedy if the action is
dismissed for nonjoinder.” Although the Plaintiffs may not like the result, the fact is that upon a
dismissal of this case for nonjoinder, the Plaintiffs will have the same remedy they have at this time.
They can file an action that joins all property owners subject to the Declaration of Conditions and seek
to enforce the terms against the Defendants. A dismissal of this case at this time due to the failure to
join indispensable parties will not deprive the Plaintiffs of their right to seek relief in the appropriate

way.

The Court finds based upon the factors set forth above that “in equity and good conscience the
action . . . should be dismissed” since all property owners subject to the Declaration of Conditions are
necessary and indispensable parties. The Plaintiffs have delayed this matter long enough. However, the
Court will give the Plaintiffs one final chance to comply with the Court’s orders for joinder.

IT IS ORDERED that in the event the Plaintiffs do not take substantial steps to join all
necessary and indispensable parties within the next ninety (90) days, this matter will be dismissed.

cc: David K. Wilhelmsen/Marguerite Kirk — Favour Moore & Wilhelmsen, P.O. Box 1391,
Prescott, AZ 86302
Jeffrey Adams — Adams & Mull, P.O. Box 1031, Prescott, AZ 86302
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