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FAVOUR MOORE & WILHELMSEN, P.A. UL 18 Py 4 b2

Post Office Box 1391 JEARNE 1

Prescott, AZ 86302-1391 HICKS. cLeRy
Ph: (928)445-2444 BY: €. SUTTON
Fax: (928) 771-0450 '\
David K. Wilhelmsen, #007112

Marguerite Kirk, #018054
Attorneys for Plaintiffs
IN THE SUPERIOR COURT OF ARIZONA
COUNTY OF YAVAPAI

JOHN B. CUNDIFF and BARBARA C. Case No..CV 2003-0399

)
CUNDIFF, husband and wife; BECKY NASH, ) -
a married woman dealing with her separate ) . Division 1
property; KENNETH PAGE and KATHRYN )
PAGE, as Trustee of the Kenneth Page and ) PLAINTIFFS’ CONTROVERTING
Kathryn Page Trust, ) STATEMENT OF FACTS
) IN SUPPORT OF PLAINTIFFS’
Plaintiffs, ) RESPONSE TO MOTION FOR
Vs. ) SUMMARY JUDGMENT
) RE: AGRICULTURAL ACTIVITIES
DONALD COX and CATHERINE COX, )
husband and wife, ;

Defendants.

Plaintiffs, John and Barbara Cundiff, Becky Nash, and, Kenneth and Kathryn Page, by and
through undersigned counsel, pursuant to Rule 56(c)(2), Ariz.R.Civ.Proc., hereby file their
controverting statement of facts (“CSOF”) in support of their response to Defendants’ motion for
summary judgment re: agricultural activities.

RESPECTFULLY SUBMITTED this 18" day of July, 2005.

FAVOUR MOORE & WILHELMSEN, P.A.

By: W—_
id K. Wilhelmsen

Marguerite Kirk
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1. Plaintiffs agree that the June 13, 1974 recorded Declaration of Restrictions for Coyote
Springs Ranch provide:

1. Each and every parcel of the above-described premises shall be known and

described as residential parcels; that is to say, mobile, modular or permanent dwellings

may be erected and maintained upon said premises, subject to limitations with respect

thereto and hereinbelow set forth.

2. No trade, business, profession or any other type of commercial or industrial activity
shall be [initiated] or maintained within said property or any portion thereof.

Coyote Springs Ranch recorded Declaration of Restrictions, June 13, 1974 at 11 and 2, p.1 (a true
and correct copy attached hereto and by this reference incorporated herein as Exhibit 1).

2. Defendants have admitted that Declaration of Restrictions recorded June 13, 1974 applies
to their real property located at 7325 N. Coyote Springs Road. Deposition of Catherine Cox at p.95,
line 17 through p.96, line 6, referring to deposition Exhibit 3 (a true and correct copy of deposition
transcript attached hereto and by this reference incorporated hereto as Exhibit 2); Defendants admit
that their land is subject to the recorded Declaration of Restrictions, dated June 13, 1974 at
Defendants’ response to Plaintiffs’ Request for Court’s On-Site Inspection of Subject Real Property,
August 11, 2004 at Exhibit 1 (map indicating Defendants’ real property with green “x”).

3. Defendant Catherine Cox testified during her deposition that the recorded covenants do not
apply to them because the covenants have been abandoned. Exhibit 2, Deposition of Catherine Cox

at p. 103, line 23 through p.104, line 6.

4. Defendant Catherine Cox testified that she, her husband and their two sons are in
partnership as “Prescott Valley Growers,” and the partnership includes the Coyote Springs Ranch
property, the retail and wholesale outlets as partnership assets. Exhibit 2, Deposition of Catherine Cox,
at p.16, lines 10-22. The partnership is engaged in the nursery business. See, U.S. federal income tax
return, 2004, p.1 (redacted, a copy attached hereto as Exhibit 3).

Defendant Cox testified that at the time of her deposition, the partnership employed three (3)
employees at their Coyote Springs Ranch property. Exhibit 2, Deposition of Catherine Cox at p. 14,
line 23 through p.15, line 3.
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Defendants Cox use their land at Coyote Springs Ranch to grow excess inventory, that is, trees.

Exhibit 2, Deposition of Catherine Cox at p.15, line 22 through p.16, line 1; and, p.17 at line 23

through p.18 at line 17, and, p.26 at lines 29-24; and, p.28 at lines 11-16; and, at p.80, lines 20-23.
5. Defendants admit that the growth of trees and shrubs on their subject property is for profit.
Exhibit 2, Deposition of Catherine Cox at p.38, lines 11-12, and, at p.80, lines 20-23.

6. Defendant Catherine Cox testified that she and her husband, prior to purchase of the Coyote
Springs Ranch property, were looking for vacant land because, in part, they “felt a need for more

property for Prescott Valley Growers.” Exhibit 2, Deposition of Catherine Cox at p.30, lines 6-16.

Defendant Catherine Cox further testified that the property was to be used in conjunction with their

nursery business. Exhibit 2, Deposition of Catherine Cox at p.31, lines 2-9.

7. Defendants income tax returns set forth business assets depreciated under section 179 as
used exclusively for use in their nursery business. See, 2004 Asset Detail Report, attached to
Defendants’ partnership federal income tax return, 2004 (a copy attached hereto as Exhibit 4).
Several items listed as depreciated business assets match the improvements made by Defendants to
the subject property. See, Defendants’ handwritten list of improvements to subject property,
Defendants’ Initial Rule 26.1 Disclosure Statement (a copy attached hereto as Exhibit 5); and, see,
Exhibit 2, Deposition of Catherine Cox at pp.63-70 listing improvements made to the Coyote Springs
Ranch property, and bill for bobcat disclosed by Defendants as improvement to subject property, used
exclusively for business purposes (a copy attached hereto as Exhibit 6).

8. Yavapai County Agricultural Guidelines for agricultural-use exemption provides, in
pertinent part, that to obtain an agricultural-use exemption, one criteria is that there must be “a
reasonable expectation of operating profit” generated by use of the land. See, Yavapai County
Agricultural Guidelines, at p.2, B (a copy attached hereto as Exhibit 7).

"
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DATED this 18" day of July, 2005.

Original of the foregoing
filed this 18™ day of July,
2005, with:

Clerk, Superior Court of Arizona
Yavapai County

120 S. Cortez St.

Prescott, Arizona 86302

A copy hand-delivered this
18" day of July, 2005, to:

Honorable David L. Mackey
Division One

Superior Court of Arizona
Yavapai County

120 S. Cortez St.

Prescott, Arizona 86302

and, a copy hand-delivered this
18" day of July, 2005, to:

Mark Drutz
Jeffrey Adams

MUSGROVE, DRUTZ & KACK, P.C.

1135 Iron Springs Road
Prescott, Arizona 86302
Attorneys for Defendants Cox

By:W
avid K. Wilhelmsen

Marguerite Kirk

FAVOUR MOORE & WILHELMSEN, P.A.

By: W—
1d K. Wilhelmsen

Marguerite Kirk

Post Office Box 1391
Prescott, Arizona 86302-1391
Attorneys for Plaintiffs
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DECLARATION OF RESTRICTIONS

LUYUTE SPRINCS RANCH

KNOWJ ALL MEN BY THESE PXESENTS:

That Rcberc D. Conlfits and Margarct Dell Conlin, his wife, and David A. Conlin, Jr.,
husbend of Anne Coniin, dealing vith his sole iand scpsrace property, being the owncrs of
o1l the follouing Jescribud prenlces, situated In the County of Yuvapsi, State of
Ari.cna, to-wic: . .

COVERNHENT LOTS One (1) and Twa (1) and the South half ol the
Northesst -quarter and the Southesst quarcer of Sectlon e (1):
a1l of Secclon Tweclve (12); the Easc half and the Esasc half of

the East half of the Southvest quarcer and the East half of

the Lasc half of the Northveat quartar and the Northwest quarcer
of the Northewst qusrter of the Northwvest quarter of Seccion
<hirteen t13); the Esat half of Section Twenty=four (24);

¢thie East nalf of Section Tuenty-five (25), all fn Township

Fifteen (15) Horth, Range One (1) Vesc or che Gila and Salc

River Basc and Hezidian; and ’

Al? of Section Six (6); all of Section Scven (7), COVERNMENT
LOTS One (1), Tvo (2), Three (3), and Four (4), and cthe Southe-
east quarter of the Southwest quarter and the South half of the
Northeast quarter of the Southvest quarter of Section Nineteen
(19), al1 {n Township Fiftecn (15) Norch, Range Onc (1) Essc
of the Cila and Salc River Bssc snd Meridisn. .

snd desiring to estab.ish the nature of the usc and enjoyment of the premisces hereinabove
described, scaetimes Yereinafces referred to 3s property or premises, ‘does hereby declarve
s:ldﬁynnhes subjéct to the following express covenants and stipulacions as to the use
and enjoyment thereot, all of vhich are to be conscrucd as restricctive covenancs running
wich the ticle to »3%d premises and cach and every parc and pavcel thercof{ and with each
anl cvery conveyance thereof hcresfrgg made to-wit: '

1. Each and every parcel of the abave-described prcmiscs shall be knowvn and described
a3 residencial percels; cthat is to say, mobile, modular or permanent ducllings may be

erected and msintained upon 3aid premises, subject te limicaclions vich respect thereto as
hereinbelov set forch, ’

2. No crade, business, p:;ofcsaion or sny other type of coamcrcial nr industrisl
activicy shall be inicialed or asintained vithin ssld property or sny portion thercof.

J. Sagd yropércy or any portions thereaf shall not be conveyed or subdivided Into
Ints, parcele or trscts contalning lexs chan nine (9) gross acres, nor shall f.aprovements

be werccted or mslntsined Ln or upon any loc, percel or ctrect contsfning les3s than suce
nine (9) gross acres. ’ :

w. HNo ctructure or impruvemenc of any kind or nagure whatsoever shall be erected,

peemitted or malntained upon, aver or scresa the calcients or rescrvations for uctlicies
uor drstvege, Lf sny.’ o

$. Rezldence bulldings aust be completed within cwelve (12) woachs [rom commencement
0! wurstrucclon. 40 gerage. varposc ur other bullding shall be commenced or erected upon
eny nwrclon of sull properzy uncll che main Juelling bulldang complytng wich this
Dccluraclon I3 undit canagcrecclon ar kas Leen meved ontd the premiacs. Cremcaciment of
corarenction, for the purposcs of <his Declarscion, shall be deemed to be che Jate asateriol,
raw O7 o:lscml:c. “hatl Z-avcihccn l‘-‘%ud'o" o~} upnn tre premiscs.

S .

. g" :
Cle. ALL peald ooe BuaIESIRs € B wtccted, constructed, maintsined nr noved upen Che
pre=*asc €T any portion therco’, 23 the csse may be, 3hal! de of ncv coancs—--=" -
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"mitted to remsin on any portion of said property.

» .

7. (a) All single fumily resfycnces other than moblle homes shall require 1,000
square [eet Al ground tlour arca lacluding storage but exclusive of any portivn thercof

used for opcn poarches, peryolas, pstfos, earports or gavages, whether or not they arc
actcached to, or adjacent to sold restdence.

(b) HMobile homes shall (1) concain not less chan 720 squsre fcet of grwnd fleor
srca devoted to living purposes; (2) be not less than *2 feec in width: (1) be placed
30 that the flour thereof is noc more than B tnches above e ground luvel;

(c) Travel Trellera or campers mey vccupy homesftes during vacation periuvds, not
to axceed three (3) weeks in any onc scason, or during the perfod of residence construction.

(d) No prefebricated or pre-crected duclling having less than the above applicable
square foot requiremencs, exclusive of upen porches, pergolas or atcached garage, If any,
shall be e¢rected, permittud or maintained on any portion cof satid property.

(e) No structure vhatcver nther than one single family duelling or mobile home, as
herein provided, together with a private garage for nut morc than three (3) cars, a
guest house, service quarters and nccessary out buildirgs shall he cree & placed or per-

8. 'Ho 'Resl Estatc® or ‘For Sale’ sign or signs cxceeding 24" by 26" miy be erected

.or maintained nn said premises. No general advercising signs, billboards, unsightly

objects-or public or private nuissnces shall be erected,.placed or pcrmicted to remain on
4ny portion of said premises. ° . w ¥

9. No abandoned auto or auto parts or used machinery or other salvage or junk shall
be placed oc permitted to Temain on any portion of said premises,

10, No suine shsll be ralsed, bred or kept upon said pr;ulses. Ss fd preaises shall

‘not ba used in any way or for any purpose chat miy emit foul or noxious odors.

-
Peefidb ol - .

. '11.;-'?:'!!0 nbb'i.fé‘-home shall be used or pemitted to remain upon any lot unless such mob{le
home *shall have ‘tio hendred ,(200) square feet of permanent roof, exclusfve of mobile home
roofing; and two'hundred:(200) squsre fcet of concrete flooring, including cabanas, porchas,

storage, ;carporcs - and garages, but exclusive of any portion thereof used as flooring or
base for said mobile home. . . .

12: All structures ou sald lats-shall be of new conatruction, not cxceeding 35 feet
ir height, end no buildings shall be moved from any other locacion ontv any of said lots

with the exception of prefsbricsted or pre=erccted dvellings vhere the use thereof is
permitted,

. 13, No temporary building miy be moved onto or constructed on said premiscs, with
the exception of temporary shop or office structures crected by contractors, or bulldings
duriag the ectusl bons fid. construction or a permicted structure upon the premises, provided
the contract.'r or builder agrecs to remove such temporary shop or office structure within

five (5) days after the actusl flnal completion date of his construction sctivities of the.
premices, . )

14, No construction shed, bascment, garage, tent, sha

ck or other temporary.structurc
shall st auy time be uscd as s residence either comporas

{1y or permancntly.

15. No residence or dwelling shall be occupled or used prior to fnstallscions therein
of water flush toileces and ssnizavy convenlences or facilizles and shall be meintained in
& 3anitary manncr and Ln conformity wich all applicable locsl, county ur scatc laws, as the'

cé3c muy be. No outside teilet or other sanicary convenlences or facilicics shall be
erected or msintainad upon satd premises.

16, ALl garbege or trash contstners. ofl tanks, bottled g3s tanks and ocher such

facilit.es mux® be underground or placed in an ercloscd arca so ss to not be visidble {rom
the adjoiniag propercies. '

17. The foregoiug restrictions and covenants run wich the land and shall be bYinding
upon all percies and alyg persons clalming through them uncil Juue i, 1996, st vhich time
daid covenints an! rescriccions shall be Automatically extended for wuccessive perlods
o1 %en (10) ycoxs, or gu lonyg thereafeur ag my be nov or herasfter permitced by law,

L8, Invslidatlon of #ny of the rescrictlons, covenants or condicfons adove by tude.
uent or court order shall 1n no wav affame -. - - -




19. If chere xhell be a violution or threatuncd or alivupictd viclatlon of suy of
said covenants, cundlcions, sciruletlons or restrictions, Lc shall be lauful for any per-
son or persons owalng said prcwiscs or any portion thercof tv prosccute pruceedings ac law
or in equicy agsinst all persons vislating or actempting to, or thrcatening to violate any
such covenants, restrictions, condizions or stipulations, z.d cither prevent them or him
from so doing or to recover damages or other ducs for auch vinlactions. Ko failure of uny
other parson or jerty to enforce ary of the restrictions, righcs, rescrvations, iimitacions,
cov-asnty and conditions couzained herein shall, in any event, be construcd or held to be
& weiver:thereof or conscut to any further or succecding breach or violation thercof. The
viovlation.of these restrictive covenants, condltlons or sripulacions or any onc or more of
them shall noc aifect the lien of any mortgege nov of record, or vhich hercafter may bic

placed of racord, upon ssid proemises or any pate thercof.

.
s a *

uted the withif Declaration of

57 DI'WITNESS WHEREOF, the abuve named partics hpe
Restrictions this 12th dny of Juae, A.D., 1974,
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{35 the.12th dsy ol Junc, 1974, personally appeared Robert D. Conlin and
bl'-rr.c:om;n. his vife. - . v .
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SUPERIOR COURT

YAVAPAI COUNTY, ARIZONA

DEPOSITION OF:

CATHERINE COX

JOHN B CUNDIFF and BARBARA C.
CUNDIFF, husband and wife;
ELIZABETH NASH, a married woman
dealing with her separate
property; KENNETH PAGE and
KATHRYN PAGE, as Trustee of the
Kenneth Page and Kathryn Page
Trust,

Plaintiffs,
vVs.

DONALD COX and CATHERINE COX
husband and wife,

Defendants,

e’ S P e S’ N il N Y il sl il Sl Nl Nl stV St

Case No. CV 2003-0399

PURSUANT TO NOTICE, the deposition of CATHERINE COX, called

for examination by Counsel for the Plaintiffs, was taken at

the offices of FAVOUR, MOORE & WILHELMSEN, 1580 Plaza West

Drive, Prescott, Arizona, beginning at the approximate hour of

9:58 a.m., on Tuesday, June 22, 2004, before Ashlee Mangum,

Certified Court Reporter #50612, a Registered Professional

Reporter, within and for the State of Arizona.

LOTT REPORTING, INC.

316 North Alarcon Street SRR B
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For the Plaintiffs:

For the Defendants:

APPEARANCES

MARGUERITE KIRK

FAVOUR, MOORE & WILHELMSEN, P.A.
1580 Plaza West Drive

Prescott, Arizona 86303

(928) 445-2444

JEFF ADAMS

MUSGROVE, DRUTZ & KACK, P.C.
1135 Iron Springs Road
Prescott, Arizona 86302

(928) 445-5935
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Examination by Ms. Kirk:
Examination by Mr. Adams:
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Prescott, Arizona June 22, 2004
* kK
CATHERINE COX,
the deponent herein, having been first duly sworn, was
examined and testified as follows:
EXAMINATION

BY MS. KIRK:

Q. Would you please state your name and address for
the record.

A. My name is Catherine Helen Cox. My address is
7325 North Coyote Springs Road.

Q. And you reside there at that address?

A. I reside there part of the time.

Q. Okay. What is part of the time, ma'am? What do
you mean by that?

A. Probably three or four days every week and then
full-time in the summer, but then we have a home in
Scottsdale that I live in during the winter.

Q. Okay. Have you ever been deposed before?

A. No, I haven't.

Q. Okay. I just want to take this opportunity to go
over a couple ground rules with you concerning your

deposition today.

3

As you can tell, this is a written record;

therefore, it is important that we not talk over one
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another. I'll try to allow you an opportunity to
complete your answers and if you could allow me an
opportunity to complete my question before beginning
your answer.

Also, because it is a written record, the court
reporter cannot take down nods of the heads or shakes of
the head. Hu-huh's and uh-huh's do not come out clearly
in the record; therefore, I request that you answer my
questions verbally. This is not a marathon session. If
from time to time you need a break to use the restroom
or whatever, just let me know and we'll try to arrange a
break as soon, thereafter, as possible.

Okay. 1Is there any physical or medical condition

that would preclude you from testifying truthfully
today?

A. No.

Q. Okay. How long have you lived in Scottsdale?

A. At that particular address, we've lived there for
twenty-four years.

Q. Okay. What is that address?

A. 12423 East Double Tree Ranch Road, Scottsdale,

Arizona.

Q. And prior to your purchase of the property that

3

you live in part-time in Prescott Valley, did you live

part-time in this area, Yavapai County?
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A. Yes, I did.

Q. And where was that at?

A. ?hat was at our wholesale yard located at 6750
North Viewpoint Drive, Prescott, Arizona.

Q. Do you still own that property?

A. Yes, we do.

Q. Do you recall when you acquired it?

A. In 1991.

Q. When did you acquire the property that is the
subject of this litigation?

A. In April of 1998.

Q. Okay. Now you made reference to a wholesale
yard. What is your current employment, ma'am?

A. I'm sorry?

Q. What is your current employment? What do you do

for a living?
A. Owner of the Prescott Valley Growers.

Q. And how long have you been engaged in that

business?
A. Since 1991.
Q. Prior to that time, what did you do?
A, I taught school.
Q. Where at?
A. I taught school in thé Balsz‘School District in

Phoenix, Arizona, for thirty years.

¥
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Q. You mentioned that you were the owner of Prescott
Valley Growers. 1Is your husband also an owner?

A. Yes, he is.

Q. Are there any other owners?

A. Two of my sons are also owners. My son Alan and

my son Jimmy.

Q. Where do Alan and Jimmy reside?

A. Alan resides in Prescott and Jimmy resides at the
wholesale yard.

Q. Have you ever been a party to a litigation
before, other than this case? Have you ever sued or
been sued?

A. We are involved in a lawsuit, a different one at
this time.

Q. Okay. Are you the plaintiff or the defendant?

Al I am the defendant.

Q. And who is the plaintiff?

A Mile High Rock.

Q. What is the nature of that suit?

A Money.

Q. Is it a breach of contract? 1Is it a negligence
claim? Can you tell me a little bit about it?

A. It is a failure to pay for product.

Q. Do you recall when that suit was filed?

A. Possibly in February of 2004.

T AMM iAo Ty~ B I S N




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Q. Can you tell me where in the -- What point in the
litigation are you in with that suit?

A. ; don't know.

Q. Okay. Who is your attorney? Is Mr. Adams
representing you in that?

A. No, he isn't.

Q. Do you have an attorney that is representing you?

A. Yes, but my son Alan is taking care of that
lawsuit and he would know the answer to that.

Q. Okay. But you haven't been deposed in that

lawsuit?

A. No.

Q. Any other lawsuits?

A. No, ma'am.

Q. Was that lawsuit, the one that Mile High Rock
filed, is that in Yavapai County?

A. Yes, it is.

Q. Is it in Superior Court?

A. Yes, it is.

Q. What is your educational background? You said
you were a teacher, so I assume you graduated from high
school; is that correct?

| A. Yes.
Q. Do you recall when and where?

A. 1 graduated from Liberty Vale High School in

< L]
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Libertyville, Illinois, in 1950.

Q. And subsequent to your graduation from high
school, did you undertake any other education?

A. Absolutely.

Q. What did you do, ma'am?

A. I have a BA and an MA from Arizona State
University.

Q. And what was your major, ma'am?

A. Elementary education.

Q. Do you recall when you received your BA?

. It was in 1955.
. And your master's?
That was about 1964.

A
Q
A
Q. Any other educational training?
A. No.

Q

. Okay. No vocational schools? Business courses?

Anything like that?

A. At one time I attended business college in
Phoenix before I entered Arizona State.

Q. And how long did you attend business college?

A. About one year.

Q. And what was your course of study there?

A. Actually, it was to refresh my shorthand, but I
Wasn'f able to do that and I went on to the stenotype

machine. I decided I really didn't like business
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classes. I had always wanted to be a teacher and so I

decided to leave business college to attend Arizona

State.

Q.

teacher to go into business then?

A.

to put

had recently retired from teaching and we developed the

property for a nursery to give him work and myself.

Q.
and we
Who do

A.

Q.

developing that land and making it into a nursery?

A.

» o » 0 ¥ o

leased

Q.

is leased?

What made you decide after your career as a

We owned property in Apache Junction and decided

it to use in the form of a nursery. My husband

When you say we owned property in Apache Junction
decided to develop it for a nursery, who is we?
you mean by that?

We is my husband and myself.

And when did you undertake that process of

1985

Is it still being used as a nursery?

Yes, it is.

Is it open to the public?

Yes, it is.

What is the name of it, ma'am?

The name of it is Shady Way Gardens and it is
from us by Paul and Sara McComb.

When you say it is leased from you, what exactly
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A. About one and a quarter acre of our property
there is leased as a nursery.

Q. So Shady Way Gardens is operated by the lessees?

A. Yes, it is.

Q. And when did they undertake that lease?

A. I would say about 1998.

Q. What was your motivation in leasing the business?

A. We had started our project in Prescott Valley and
were consumed with it and decided to lease out the
Apache Junction property.

Q. So the lease is for the real property, the land,
as well as the business; correct?

A. No. It is only the real property that is leased.

Q. What is currently on the land then? What are the
lessees doing with the land?

A. They have nursery product.

Q. Do you still own the store or the business that
operates on the premises?

A. No, we don't.

Q. Okay. So Shady Way Gardens is no longer in
business at that location?

A. Yes, it is. Maybe one of your previous questions
-- Can we go back to a previous question?

Q. Oh, sure. Absolutely. I'm just trying to

understand. When you say that it was leased in 1998 and
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you said the property was leased, the one and a quarter

acres, but the business was not leased?

A. We had closed our business there, which was

called the Green Nugget Nursery.

Q. Okay.

A. We closed that because of our business here.

Q. And
A. Yes.
Q. And
Junction?
A. Yes.
Q. And
acre?
A. The
Q. How

that

then

that

part

much

A. Well, we

was in 1998, you closed the business?

you leased out the property in Apache

property consists of one and a gquarter

that is leased, yes.
is not leased?

still own two and a half acres that

adjoins the nursery property and we operate that as an

RV storage

lot.

Q. What is the name of that RV storage lot?

A. The Green Nugget RV Storage.

Q. And how long have you operated the Green Nugget

RV Storage?

If

you know, if you recall?

A. I would say since about 1989.

Q. Has it always been located in Apache Junction?

A. Yes.
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Q. On the property that you own there?
A. Yes.
Q. What type of business entity is Prescott Valley
Growers?
A, It is a partnership.
Q. Okay. Is there a written partnership agreement?
A. No. There is not.
Q. Just a verbal agreement between you, your husband

and your two sons?

A It is an undocumented agreement.

Q. Meaning it is oral?

A Yes.

Q. Okay. What is -~ What are the terms of that

agreement? Let me break it down for you. How much do
you own in the business?
A. Myself?

Q. Yes.

>

Forty-five percent.
How much does your husband own?
Forty-five percent.

How much does your son Alan own?

And Jimmy, the other five?

Q

A

Q

A. Five percent.
Q

A Yes.

Q

Do you share in the profits and losses on that
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basis, that percentage split?

A. Yes, we do.

Q. Is there a manager, a managing partner?

A. No.

Q. Who makes the day-to-day decisions concerning the
operation of Prescott Valley Growers?

A. We all do.

Q. Okay. Anybody or any one of you or your partners

in charge of hiring or firing of employees?

A. No.

Q. Okay. How many employees do you have?

A. About thirty.

Q. Is that at both locations?

A. That is at three different locations.

Q. Those three, just so we are clear, those three
locations are the property in Coyote Springs; correct?

A, Yes.

Q. The property on North Viewpoint Drive?

A. Yes.

Q. And the third property is?

A. It is our retail nursery at 6195 East Highway 69,
in Prescott Valley.

Q. Of the approximate thirty employees that you
have, how many are at the retail location?

A. About eight.
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How many are at the Viewpoint Drive location?
. About nineteen.
And the rest are at the Coyote Springs location?

. Yes.

o » O > O

. How long has that retail location on Highway 69
been in operation?

A. Since 1993.

Q. Are all three of those locations operated under
the name Prescott Valley Growers?

A. No.

the name of that business?

A. Prescott Valley Nursery.

Q. On Viewpoint Drive?

A. Prescott Valley Growers.

Q. And Coyote Springs?

A,
any name.

Q. Do you have a sign on the Coyote Springs
property?

A. No. We do not.

Q. The Coyote Springs property is used as a nursery;

correct?
A. No. It is not.

Q. What is it used for, ma'am?

- - 7
\-—————————_, T AT nclhf\ﬁ:m-rxvn A, RN I S o

Q. Okay. The retail location on Highway 69, what is

I don't know that we have called that property by
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A. It is a growing yard for our excess inventory.

Q. The partnership that you have with your husband
and your two sons, what does that relate to? 1Is it all
three of those business locations?

MR. ADAMS: Object to the form of the

question.

Q. (Continued by MS. KIRK:) You can go ahead and
answer.

A. Would you mind repeating the question?

Q. Sure. You testify that you have a partnership;

you, your husband and your two sons? Correct?
A. Yes.
Q. And that partnership is a forty-five, forty-five,
ten split; correct?
Yes.
. Now the partnership concerns what business?

. It concerns all of the properties.

LOX B o >

. Okay. And when you say all of the properties,
what specifically are you referring to?
A. The three properties that we discussed.
Q. Okay. So the Coyote Springs property; correct?
A. Yes, but the business is not on that property.
Q. Okay. I'm just trying to clarify.
A. Okay.

Q. The three properties you say are part of the
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assets of the partnership are the Coyote Springs
property; correct?
A. Yes.
The property on Highway 69; correct?

. Yes.

Yes.

It doesn't cover the property in Apache Junction?

Q
A
Q. And the property on Viewpoint Drive?
A
Q
A

No. It does not.

Q. Does the partnership assets also include the
business on Viewpoint Drive?

A. Yes, it does.

0. Does it also include the business, the retail
business on Highway 69?2

A. Yes, it does.

Q. Does it also include any business on the Coyote
Springs property?

MR. ADAMS: Object to the form of the

question.

Q. (Continued by MS. KIRK:) Is there a business in
operation on the Coyote Springs property?

A. There is not.

Q. Okay. You've testified that the Coyote Springs

property was used as a growing yard for excess

inventory; correct?

-« %
TAMM DInNnAnm-se ~ —
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A. Yes, I did.

Q. By excess inventory, what are you referring to?

A. Excess meaning property that we don't have room
for on the other two properties.

0. And what does that inventory consist of, if you
can break it down for me?

A. At the present time, it is fifteen-gallon-size

trees and twenty-four inch box trees and thirty-six inch

box trees.

Q. Anything else?

A. No.

Q. And you said that is presently what is on the
property?

A. Yes.

Q. In prior years, what else has been on the
property?

A. The same thing.

Q. Okay. So essentially the property in Coyote
Springs has been the home for excess trees of various
sizes; is that correct?

MR. ADAMS: Object to the form of the
question. You can answer.
THE WITNESS: Yes.
Q. (Continued by MS. KIRK:) Any shrubs on the

Coyote Springs property?

LOTT REPORTING, INC./928.776.1169
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A. There are some.
Q. How would you describe those shrubs in your
inventory?

A. There are fifteen-gallon-size shrubs and
five-gallon-size shrubs.

0. Anything else?

A. No.

Q. Flowers?

A. No.

0. Ma'am, what is the difference between a nursery

and a growing yard?

A. I would say that a nursery is a facility for
people to come to, to shop and purchase all different
kinds of items; flowers, roses, vegetables, fruits,
fruit trees. It is a place, a retail facility.

Q. So a nursery is something that is open to the
public in other words?

A. I think so.

Q. When you described your property on Viewpoint
Drive as a wholesale yard, is that a nursery?

A. It is a facility where wholesalers can come to
purchase trees and plants because at that facility, we
do have thirty greenhouses that house a huge variety of

material, plant material.

Q. What are the differences between your facility on

LOTT REPORTING, INC./928.776.1169
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Viewpoint Drive and your facility in Coyote Springs?
MR. ADAMS: Object to the form of the
question. You can --

Q. (Continued by MS. KIRK:) Let me back up. Just
so you know, ma'am, from time to time when your attorney
objects, you can go ahead and answer the question as
posed unless he instructs you not to answer. Okay?

A. Okay.

Q. Are there greenhouses on the Coyote Springs
property?

A. There are not. The difference between that
facility and the one on Viewpoint --

Q. The difference between -- I didn't catch that.

A. The difference between Coyote Springs and

Viewpoint Drive is that no business occurs in Coyote

Springs. There are no sales and no transactions there,
whatsoever. It is not open to the public.

Q. Your Viewpoint Drive property is open to the
public?

A. It is open to wholesalers.

Q. Are you then -- Is your business then a seller to

wholesalers?
A. Which one?
MR. ADAMS: Object to the form.

Q. (Continued by MS. KIRK:) Is your business and --

LOTT REPORTING, INC./928.776.1169
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When I say business, I'm referring to Prescott Valley
Growers, the business on Viewpoint Drive. Sales are
made to wholesalers; is that correct?

A. Yes.

Q. What wholesalers? Can you give me some names?

A. Tropicare Landscaping, Taylor Works, Land Works,
Mountain Path Landscaping, Arid Scapes, Biddle Nursery,
Watters Nursery. There are many of them.

Q. Are they pretty much, or generally speaking,
local to Yavapai County or to Prescott?

A. Some of them are in the Sedona area.

Q. Okay. 1Is there a cash register at the Viewpoint

Drive location?

A. There is not.

Q. Is there an office building at the Viewpoint
Drive location?

A. Yes.

Q. How do your wholesalers who purchase at your
Viewpoint Drive location pay?

A. Some of them are charge accounts. Some pay by
check. Some charge with credit cards.

Q. If they charge by credit card or pay by check,
physically how is that done if there is no cash register

at the Viewpoint Drive location?

A. Their check is paper clipped to their invoice and

LOTT REPORTING, INC./928.776.1169
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put on my desk. We have a 'credit card machine at that -
location for credit card purchases.
0. And where is your desk?

A. It is in the middle office.

Q. Is it at the Viewpoint Drive location?

A. Yes, it is.

Q. Do you also have a work area at the retail
location?

A. No, I don't.
Q. Do you have a work area at the Coyote Springs
location?
A. No, I don't.
MR. ADAMS: Object to the form.
Q. (Continued by MS. KIRK:) Does your husband have
a desk at the Viewpoint Drive location?

A. He does not.

Q. Do your sons, either of your sons?
A. My son Jimmy does.
Q. The excess inventory that you have at the Coyote

Springs property, does that go to either your retail
location or your wholesale location?

A. Yes, it does.

Q. How does -- That excess inventory, how does that
arrive at the Coyote Springs property?

A. Comes by truck, our trucks.

LOTT REPORTING, INC./928.776.1169
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. Q. What types of trucks are ‘those?

A. We have a twenty-four foot van. We have a
twenty-four foot stake bed truck.

Q. How many of those trucks?

A. Two stake bed trucks.

Q. How many vans?

A. Two vans.

Q. Any other type of vehicles used for transporting
the excess inventory?

A. Somctimes we use small Toyota trucks, depending
on how many plants we are transporting.

Q. How many small Toyota trucks do you have?

A. We have three.

Q. From whom do you purchase your goods that you
sell?

MR. ADAMS: Object to the form.

Q. (Continued by MS. KIRK:) All right. Let me back

up. Where do you obtain the trees?
MR. ADAMS: Object to the form.

Q. (Continued by MS. KIRK:) Do you grow your
inventory from seedlings?

A. No. 1I'm going to answer, I just needed a little
time here.

Q. Okay. That's fine.

A. We buy trees in from Oregon and from California.

LOTT REPORTING, INC./928.776.1169
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Q.. Any other states? S

A. Yes, come to think of it; Colorado and on
occasion, we'll buy other trees or plants in from
Arizona Growers.

Q. When you say that you purchase or buy these trees
from these growers in these four states, what are the
size of those trees at the time you purchase them?

A. In the winter time, about the middle of January,
we buy in bare root trees and those trees have to be
potted up upon arrival. We also buy in five-gallon-size
trees, fifteen-gallon-size trees and beox size trees,
particularly, if we can't provide them ourselves.

Q. How often do you make purchases from growers
throughout the year?

A. Bare root trees are purchased once a year. The
other trees are purchased periodically throughout the
year, possibly as often as twice a month.

Q. On average when you purchase trees periodically
throughout the year and you said two times a month,
approximately two times a month, how many trees is that
that you are purchasing at that time?

MR. ADAMS: Object to the form.
THE WITNESS: It is usually a combination of
shrubs and trees. It would be hard to say how many

exactly, or to guess.

LOTT REPORTING, INC./928.776.1169
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Q. - (Continued by MS. KIRK:) -Do you have written  "<-

records of all your purchases?

A. BAbsolutely.

Q. How far back do they go?

A. About five years.

Q. Ma'am, I'm unfamiliar with your type of nursery
business in general terms, so what I'm trying to
determine is when you purchase these trees from these
growers, for instance you say five gallon, fifteen
gallon and box-size trees; correct?

A, Yes.

Q. Are those the same five gallon, fifteen gallon
and box-size trees that are at any one of your three
locations?

MR. ADAMS: Object to the form.

THE WITNESS: Not really. The trees in
Coyote Springs have either been potted up as bare root
trees or bumped up from one size to another and require
a time frame to become ready for market.

Q. (Continued by MS. KIRK:) Generally speaking,
from the time that you receive trees from a grower, how
much time is required before they are ready for market?

A. Some of them are ready immediately. We say that
those trees are brokered in. The trees that are potted

up to grow would take different periods of time to

LOTT REPORTING, INC./928.776.1169
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become a finished product.: A five gallon plant might-be

bumped up to a fifteen gallon bucket and take several
months to root out and become a finished product. One
gallons can be bumped up to a five-gallon-size. It is
from five to ten to fifteen to boxes.

Q. How many of the trees that you buy on -- Let me

go back. Of the trees and shrubs that you buy from

these growers on an annual basis, how many are brokered,

those that are ready for immediate sale?
A. I have no idea.
0. Percentage wise?
MR. ADAMS: Object to the form.
THE WITNESS: I honestly don't know.

Q. (Continued by MS. KIRK:) Okay. Do you have
written records as to how many trees you buy annually
that are brokered versus those that are potted up or
bumped up?

A. I would not be able to differentiate the two.

Q. Over the course of a year, how many trees,
shrubs, or any other types of plants do you purchase
from growers?

A. I honestly don't know. I know that all of the
product in Coyote Springs is there to grow. It is not

there to move immediately.

Q. So when you say all of the trees and shrubs at

LOTT REPORTING, INC./928.776.1169
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the Coyote Springs property are there:to-grow, you are
referring to these potted or bumped up trees and shrubs?
What are you --

MR. ADAMS: Object to the form.

THE WITNESS: Bare root trees and bumped up
material.

Q. (Continued by MS. KIRK:) When you purchase bare
root trees from any of those growers, where are they
shipped to? Where are they delivered to?

MR. ADAMS: Object to the form.

THE WITNESS: They can be shipped to either
the wholesale yard or to the Coyote Springs yard,
depending on whether we can get them pétted up
immediately or not. Sometimes they have to go into the
greenhouses and those are only at the wholesale yard.

Q. (Continued by MS. KIRK:) Why would some shrubs,
trees or plants go to a greenhouse?

A. They can't be left out in the cold weather.

Q. During the fall and winter months, are there
trees, shrubs or any other plants that are growing at
the Coyote Springs property?

A. Everything that is there is growing, but it
certainly is slowed down in the winter.

Q. In other words, what I'm asking, ma'am, is during

the cold winter months here, are there still trees that

LOTT REPORTING, INC./928.776.1169
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you are .growing located at.the Coycete Springs property
or does everything have to get moved over to a
greenhouse?

A. Oh, no. The trees stay in Coyote Springs. Their
growth is much slower. 1In fact, it is probably dormant
in the wintertime because they are out in weather.

0. Who is in charge between you, your husband and
your two sons, with respect to ordering inventory?

A. My son Jimmy and I do the ordering, for the most
part.

Q. The trees, plants and shrubs that you have at the
Coyote Springs property, where do they go next?

A. When they are ready, they can go either to the

retail yard or to the wholesale yard.

Q. How are they transported?
A. By our trucks.
Q. And when you say our trucks, are you referring to

the van, stake bed trucks and the small Toyota trucks?

A Yes, I am.

Q. Any other means of transportation?

A No.

Q. When you obtained -- pardon me -- When you obtain
your inventory from growers out of state, how are they
transported?

A. By semi trucks.

LOTT REPORTING, INC./928.776.1169
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Q. Are they your trucks-or are .they the grower
trucks or are they independent contractors?

A. They are --

MR. ADAMS: Object to the form of the

guestion.

Q. (Continued by MS. KIRK:) Who owns the trucks?

A. Usually it is common carriers.

Q. When you purchased the Coyote Springs property,
if I understand your testimony correct, this was not the
first time that you purchased real property?

A. Correct.

Q. Is this your most recent purchase of real
property?
A. It is.

Q. And you testified that you purchased it in April
of "98; is that correct?

A. That's correct.

Q. Prior to the purchase of the Coyote Springs
property, how many other times had you purchased real
property?

A. In my lifetime? 1Is that what you mean?

Q. Yes.

A Maybe seven times.

Q. Do you own the property on east Highway 69?
A

. No, I don't.

LOTT REPORTING, INC./928.776.1169
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Q. Okay.- Is that leased? . T S

A. It is leased.

Q. And the property on Viewpoint Drive, you own
that; correct?

A. Yes, we do.

Q. At the time that you purchased the Coyote Springs
property, was it unimproved?

A. It was.

Q. Were you specifically looking for vacant land at

that time?

A. Yes, we were.
Q. Why?
A. We had no residence here and we felt a need for

more property for Prescott Valley Growers.

Q. Any other reasons?
A. No.
Q. You indicated that you had no residence. Were

you not living, during the year, at the Viewpoint Drive
property?

A. We lived with my son, Jimmy, and I also had a
motor home on that property.

Q. And that property being the Viewpoint Drive
property?

A. Yes.

0. And that was since 19912

LOTT REPORTING, INC./928.776.1169
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A. Yes.

Q. You stated one of your reasons for looking for
vacant land was the need for more property for the
business; correct?

MR. ADAMS: Object to the form of the
question.

Q. (Continued by MS. KIRK:) Did I misstate your
testimony, ma'am? If I did, I didn't mean to.

A. No. I said that.

Q You said you needed more property; correct?

A. Yes.

Q And the property would be used for what?

A. For a holding yard. There was no intention to
have a business on that property. We also had two

business properties; a retail yard and a wholesale yard.
Q. Well, the property was going to be used in
conjunction with your business at the retail yard and
wholesale yard; wasn't it?
MR. ADAMS: Object to the form of the
questioh.
THE WITNESS: You could say that.
Q. (Continued by MS. KIRK:) At the time that you
purchased the Coyote Springs property, were you
represented by a real estate agent?

A. Yes, I was.

LOTT REPORTING, INC./928.776.1169
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Q. Do you recall that individual's name or the firm?
A. Her name was Waneta Offerman.

0. And who did or who does Waneta work for?

A. Pardon?

Q. Was it Waneta or Anita?

A. Waneta, with a W.

Q. And at that time who did she work for?

A. Realty Executives.

Q. Had you used her before for any other purchase?
A. No.

Q. How did you come in touch with her?

A. Her sign was on the property in question.

Q. How did you become aware of the Coyote Springs

property being for sale?

A. Through the Weir Racing Stables, because the
racing stables had provided us with manure for our
plants since we first started growing plants in Prescott
Valley in 1991. We were aware of where they were
located and that's what brought us to that area.

Q. Did you look at any other areas?

A. We probably drove through Prescott Ridge because
we were looking for more than just a home site.

Q. Any other areas that you recall?

A. No.

Q. How long did you look for property?

LOTT REPORTING, INC./928.776.1169
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A. I don't really know.

Q. Okay. Now you said that you were looking for
more than a home when you were looking for property.
Did you have any particular requirement as to the size
of the property you wanted to purchase?

A. No, I didn't.

Q. Fair to say that you wanted more than an acre?

A It is.

Q. Fair to say that you wanted more than five acres?
A You can't buy five acres in Coyote Springs. You

can only purchase ten or more.
Q. ©Okay. But at the time that you are just looking
for property, generally speaking, did you have in your

mind that you were hoping or wanting to get more than

five acres?

A. We thought about ten acres.

0. Okay. So one requirement in the land that you
were looking for was that it be approximately ten acres;
;s that correct?

A. It is.

Q. Any other requirements, aside from it being
vacant or be unimproved?

A. I don't think so.

0. What about zoning? Was that a consideration?

A. Because we knew of this racing stables, zoning
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was never considered.

MR. ADAMS: Do you mind if we take a break?
MS. KIRK: No. Not at all. I was going to
suggest one. Sure. Now 1is as good of time as any. Off

the record.

(Whereupon, a recess was taken from 9:58 a.m. to
10:10 a.m.)

Q. (Continued by MS. KIRK:) All right. Prior to
the break, we were talking about the requirements that
you were looking at in terms of the land you were hoping
to buy at the time in approximately 1998 and you had
testified you were looking, you and your husband were
looking for approximately ten acres vacant and zoning
was not a consideration; correct?

A. Correct.

Q. Any other requirements that you can think of?

A. We wondered about the availability of water.

Q. Anything else?

A. No.

Q. As to the availability of water, what were your
specific concerns in that area?

A. That there was water. There are areas in Coyote
Springs that don't have water. They are on shelves.

Q. They are on what?

A. Shelves.
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Q. Oh, shelves. In terms of water, were -you looking’
at whether or not the property had access to PV's water
supply or whether it had a well?

A. No. Neither of those. There was no well on the
property. Water from Prescott Valley is no where near
that location.

Q. How do you obtain water for the Coyote Springs?

A. You drill a well.

Q. So you currently have water at the Coyote Springs
property from a well?

A. Yes, we do.

Q. At the time that you purchased the property in
"98, had a well already been drilled?

A. No.

Q. Did you inquire of the real estate agent as to
that water requirement, if there was no well on the
property?

A, I don't think we did.

Q. Did you speak with Waneta concerning any of these
requirements that you had?

A. She knew that we had the nursery in Prescott
Valley and she knew of our wholesale yard.

Q. Did she know what you wanted in terms of use of

the land?

A. She did ask us.

LOTT REPORTING, INC./928.776.1169




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

o o 36

Q. And what did you tell her?

A. We told her that we were going to grow plants and
trees there.

Q. Did she say anything to you concerning that?

A. I think she said that should be fine.

Q. Your home in Scottsdale, ma'am, that you reside
at, és that in a subdivision?

A. Yes, it is.

Q. What subdivision?

A. Paradise Heights.

Q. Do you have a homeowner's association?

A. No.

Q. Are there any restrictions, covenants or
conditions?

A. I believe so.

Q. Do you know what restrictions =-- Actually, let me
rephrase that gquestion. In general terms, do you know

what CC&R's are?

A. Yes, I do.

Q. How do you know?

A. I learned about them after the purchase of the
Coyote Springs property.

Q. Any of the land that you had purchased in your
approximate seven transactions previous to the Coyote

Springs property, at any time in any of those were you
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aware of CC&R's? . ‘ S e -
MR. ADAMS: Object to the form.
THE WITNESS: No.
Q. (Continued by MS. KIRK:) Do you know what title
insurance is?
A. Basically.
Q. Did you obtain title insurance or otherwise have
title insurance on the Coyote Springs property?
A. Yes, we do.
Q. Did you review the property itself?
A. I did not.
Q. Do you recall when it was provided to you?
A.. At the time of purchase.
Q. When you say at the time of purchase, was that at
the time of close of escrow on the property?
A. I would say so.
Q. You indicated that you had become aware of the
Coyote Springs property or that subdivision from having

obtained manure since 1991 from Weir Racing Stables; is

that correct?
A. That's correct.

Q. Do you know the people that own Weir Racing

Stables?
A. I do not know them personally.

Q. Do you know what they do at that property?
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A.. They have stables, -a starting gate. They train

race horses.

Q. Do you know if they own those race horses that
they train?

A. I believe they do.

Q. Do you consider it a business?

A, Absolutely.

Q. Why?

A. The horses are there to train and race for a

profit.
Q. Do you grow your trees and shrubs for a profit?
A. Yes, we do.

Q. Any other reason you consider Weir Racing Stables
to be a business?

A. Let me think. I am referring to the Yavapai
County Agricultural Guidelines and I am reading about an
equestrian operation on fifty acres which is what the |
Weir Stables is composed of and the commercial activity

on that property is described as the training and

boarding of race horses. So I do consider it a big
business.
Q. How did you obtain that document, ma'am, the

Yavapai County Agricultural Guidelines?
A. From the office on Fair Street.

Q. When?
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-A. When I first got my agricultural exemption, which

was in January of 2001.

Q. Is Weir Stables on fifty acres of land?

A. Yes, it is.

Q. How do you know?

A. I have a map of the Coyote Springs Ranch area.

Q. When did you obtain that map?

A. Last year.

Q. Why?

A. I obtained it when the original lawsuit was filed

against us.

Q. When you say original lawsuit, you are referring
to this litigation; correct?

A. I don't think so. Maybe it is. It's the same
one, but it was opened by a different law firm.

Q. Robert Launders?

A. Yes.

Q. What is the year of the Yavapai County
Agricultural Guidelines that you are referring to?

A. They are not dated. Actually, on the last page
it says 12/01/99.

Q. Any objection to my looking at them, ma'am?

A. No.

Q. Any objection to my making a copy of them?

MR. ADAMS: No.
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Q. ‘‘(Continued by MS. KIRK:) Let me get®*d quick cépy |-
made. Before I do, ma'am, I notice there is some
handwriting on the first page of this document. Is that
your handwriting?

A. Yes, it is.

0. And I also notice that there is some handwriting
on the very back page. Is that yours also, ma'am?

A. It is.

Q. Does that pertain to this suit?

A. No, it doesn't.

MS. KIRK: I'm going to quickly make a copy
of it.

(Whereupon, a brief recess was taken.)

MS. KIRK: Do you need a break?

MR. ADAMS: Do you mind? There was
something that she said that I need to talk to her
about.

MS. KIRK: No. Five minutes? That gives me
time to get that copied.

(Whereupon, a recess was taken from 10:26 a.m. to
10:33 a.m.

Q. (Continued by MS. KIRK:) You were testifying,
ma'am, just before your attorney requested a break, as
to why you believe Weir Stables is a business. You

mentioned or you made reference to the Yavapai County
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Agricultural Guidelines. - Any ‘other-.reasom why .you
consider Weir Stables to be a business?

A. I said that they train race horses there; did I

3
o]
ot

J

Yes, you did.

And they house employees there.

How do you know?

We work with the manager of the stables.

Who is that?

His name is Dave.

Last name?

» o » © »®» 0O - @

I don't know. He calls us when he has horse
manure ready for us or we call him when we need it.

Q. Po you pay for the manure?

A. No, we don't.

Q. How do you know then from Dave that there are
employees that live on the property?

A. Dave hasn't told us that. We just see the --
Years ago, when we first started growing plants. in
Prescott Valley, we had a man named Shawn that came to
us looking for work. He trained horses at these
stables.

Q. Weir Stables?

A. At Weir Stables. We hired him for work, but he

continued to train at the stables. So he worked
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:part=time there and part-time for us. -.He really didn't -

live on the stables, but he told us there were other
fellows living there that took care of the horses and
the training of them.

Q. How many years ago was that?

A. Pardon?

Q. You said that you had spoken with Shawn or Shawn
came to you looking for a job several years ago. How
many years ago?

A. That was 19091.

Q. At the time that you purchased the property in
98, did you have any personal knowledge that employees
of Weir Racing Stables were living on the property?

A. No.

Q. Sitting here today, do you have any personal
knowledge that employees of Weir Racing Stables are
living on that property?

A. No.

Q. Do you have any personal knowledge of how many
employees Weir Racing Stables has?

A. No, I don't.

Q. Ma'am, returning to your reference to the Yavapa
County Agricultural Guidelines, you had indicated that
this was or this contained criteria as to what a

business was; is that correct?
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‘A, It identifiés commercial -equestrian~acdtivity -~ ‘-
versus agricultural equestrian activity.

Q. Can you tell me on what page of this that you are
referring?

A. I think it is the last page.

Q. Anything else in here that tells you what a
business is?

A. I really don't use those guidelines to identify
businesses as such. I use the guidelines for my own
agricultural activity and those guidelines are on page
eight.

Q. Turning to page eight, ma'am, if you would. And
the guidelines you were testifying to?

A. Under item six, high density use, the first
paragraph describes our activity in Coyote Springs, or
what we intended to be our activity there.

Q. The first paragraph?

A. Yes.

Q. The first sentence: High density agricultural
use defined as intensive use of land for production of a
high yield crop or commodity.

Do you see that language?
A. Yes, I do.
Q. Is it your position that use of the land in this

manner is not business related?
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exempt from permits for certain buildings that we need

A. - That's correct. : R
Q. Why?
A. The agricultural exemption we obtained for that

land is for agricultural use on agricultural land.

Q. What does your exemption provide, do you know?
What are you exempt from?

A. High property taxes.

Q. Anything else?

A. I don't think so. Actually, we are exempt from
-- We are exempt from the amount, the number of
dwellings we can have on that property. We can have as

many dwellings as we have employees. Let's see. We are

for our agricultural activity.
Q. Anything else?
A. There may be more I'm not sure of right now.

Q. And that exemption pertains to Yavapai County;

correct?

A. Yes, it does.

0. Who obtained the exemption?

A. I did.

Q. Did you fill out paperwork for it?

A. Originally we filed for an agricultural exemption
for our Viewpoint property. Then we filed for one in

Coyote Springs.
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Q. ‘When did you make the -application for the~ ~ ¢ .| ¢

Viewpoint property?

A. I don't remember.

Q. Do you recall when you ﬁade the application for
the Coyote Springs property?

A. That was in January of 2001.

Q. Did you obtain the exemption for the Viewpoint
property?

A. Yes. We have that.

Q. Did you obtain it for the Coyote Springs

property?

A. Yes.

Q. Is that exemption still valid and effective
today?

A. Yes, it is.

Q. How long does an exemption last for? Do you
know?

A. It can be reviewed every year and -- What's the
best word here. It can be reviewed every year and

renewed if you are doing what you are supposed to be
doing according to your application.

Q. Did you £ill out that application?

A I'm not sure.

Q. Do you have a copy of the application?

A

I have one right here. I have the Coyote
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- Springs. I signed. it.. It -was typed probably at:their

office. Would you like to see it?
Q. Yes, I would. Any objection to me having a copy
of this?

A. Not at all.
Q. Okay. Ma'am, I am going to direct your attention
back to the definition on the first paragraph, high

density use, on page eight of the guidelines.

A. Okay.
Q. The second to the last sentence in the first
paragraph says: To qualify for valuation as high

density agricultural land, the primary use of the land
must be for production of a high yield agricultural crop
or commodity. Do you see that language?

A. Yes, I do.

Q. Would you agree with me that that language
applies to your property in Coyote Springs?

A. I would agree that that sentence is defined in
the next sentence.

Q. Okay. How do you -- What do you mean by that?

A. In the sentence you referred to, it talked of a
high yield agricultural crop or commodity and then the
next sentence gives you an example of what they are
talking about, such as: Flowers, ornamental plants,

rose bushes, trees other than standing timbers and
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greenhouses. - o - e
Q. ©Okay. So does that then apply to your land?
A. Yes, it does.
Q. Okay. At the time that you closed escrow on the

Coyote Springs property, do you recall where that was

at, what office that was at?

A. On Montezuma.

Q. Is that a title company?

A. That is Capital Title Company on Montezuma.

Q. Do you recall who was present at the time?

A. Of the United States?

Q. No. I'm sorry, who was present at the time of

your closing?

A. I'm sorry, I have hearing aids on. Who was

present at the time of that closing?

Q. Yes. You were present?

A. Yes.

Q. Was your husband present?

A. Yes. He was present.

Q. Was there a title officer present from the title
company?

A. Yes. I believe her name was Lisa Favor.

Q. Anybody else?
A. I don't think so.

Q. Do you recall what documents you signed at that
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- time? - P e
A. I do not.
Q. Would you have signed a deed?
A. Did we sign a deed?
Q. Yes.
A. Yes.
Q. Did you sign any documents pertaining to receipt

of title insurance?

A. Yes. I'm sure we did.

Q. Any other documents that you signed?

A. We signed everything that we were asked to sign.

Q. But do you recall what any of those documents
were?

A. I do not.

Q. Did you receive any documents?

A. Yes, we did.

Q. What documents, ma'am?

A. All of the documents pertaining to that purchase.

0. Such as?

A. Such as closing statements, warrantee deed
insurance, everything that was pertinent to the
transaction.

Q. Do you have a copy of all those documents
maintained in a file?

A. Yes, I do.
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Q. Did you keep all of those documents as they were"
received by you at time of closing?

A. Yes, I did.

Q. Where is that file located, ma'am?

A. In my house.

Q. The one here locally?

A. In Coyote Springs.

Q. Do you recall receiving a Declaration of
Restrictions?

A. I did not receive that.

Q. How do you know, ma'am?

A. Because I have been asked about that since then
and I have looked through those papers and have not
found any evidence of that.

Q. After you purchased the Coyote Springs property,
what did you do with it?

A. We started making payments on it.

Q. Okay. In terms of developing the property for
use, what did you do first?

A. In the beginning, it was about -- It was not
until August of 2000 that we drilled our water well.

Q. Was that the first thing that you did?

A. Yes, it is. I believe electricity was put in

about the same time.

Q. Between the time of purchase of the property in
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April of 1998 until August of 2000, you made no

improvements or changes to the land?

A. That's correct.

Q. Was there a road on the land?

A. You might call it that.

Q. Describe it for me. What would you call it?
A. It was an obstacle course.

Did you view the land prior to purchase?

. Yes, we did.

Q
A
Q. Did you physically go on the land?
A Yes, we did.

Q. How did you get there?

A. Over the Coyote Springs Road.

Q. Okay. Did you go over this road onto another

road onto the property?

A. No. You can go right from Coyote Springs Road

onto our property.

Q. Did you do anything to change the road as
originally on the land or at the time that you received
it in 98 or the time you purchased it in 98 to
present?

A. No. We did nothing to the road.

Q. So the road is essentially in the same condition

now as it was then?

A. No. The road has been paved and I have here a
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letter from -~

Q. Just for clarity sake, ma'am, the road that I'm
referring to is any road actually on the property you
purchased. Not any access road to the property.

A. There was no road --

MR. ADAMS: Actually, I object to the
question on the basis I prefer you refer to it as a
driveway or a road.

Q. (Continued by MS. KIRK:) That's fine. We can
use the word driveway. Okay. At the time that you

purchased the property at Coyote Springs, was there a

driveway on the land?

A. No.

Q. Did you ever construct a driveway on the land?
A. We did.

0. Do you recall when?

A. Sometime in the year 2000, because we set our

mobile home on the property in August of 2000.

Q. Ma'am, I note that in responding to my gquestions
concerning your improvements to the land you are
referring to a piece of paper that has a list on it,

typed list of some nature; is that correct?

A. No. I was looking for a letter from the road
department as to when they put in -- when they paved the

road. Because knowing when they paved the road, I can
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tell you when I went to see Mr. Launders. N

Q. Okay. When you say paved the road, are you
talking about an access road to the driveway to your
property?

| A. It is the main road that you have to take

entering Coyote Springs Ranch.

Q. Do you know the name of that road?

A. Coyote Springs Road.

Q. Okay. Ma'am, what is the document that you are
loocking at that is in front of you?

A. This is the chronological order c¢f things that we

did on the property.
When did you prepare that document?

. Yesterday.

Q
A
Q. Any objection to my looking at it?
A. No.

Q. Any objection of my having a copy of this?
A. Not at all.

Q. Okay. Were you still looking for another
document?

A. Well as I said, I had a letter from the road
department helping me to determine when the road was
paved because I did -- My husband and I did visit Mr.
Launders about our project. I just knew that you were

going to ask me when we went to see him and it was
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before the road was paved. . - RN

Q. Why did you go see Mr. Launders? You said it was
about your property?

A. Mr. Launders is a property owner in Coyote
Springs. Yavapai County Planning Department had come to
the property to talk to us about our project in Coyote
Springs. They suggested that I talk to Mr. Launders
about our plans.

Q. Okay. By project, you are referring to growing
trees on the property?

A. Yes.

Q. And why did Yavapai County Planning Department
suggest that you go see Bob Launders?

MR. ADAMS: Object to the form of the
question.

0. {Continued by MS. KIRK:) Let's back up. You
told me that Yavapai County Planning Department came to

your property concerning your project?

A. Yes.

Q. Do you recall when they came to your property?

A. They came when there was nothing on that
property.

Q. Do you recall month and year?

A. It would have been in 2001.

Q. 20012
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A. Yes. . ; - _—

Q. Why did they come to your property? Did you cal

A. I did not.

Q. Okay. Why did they come to your property?

A. I really don't know.

Q. Who was it from the planning department that
came? Do you recall?

A. It was Doug Reynolds.

Q. Did Mr. Reynolds make an appointment with you
prior to coming?

A. I don't think so.

Q. Did Mr. Reynolds contact you in any way prior to
coming to your property?

A. I don't think so.

Q. When Mr. Reynolds came to your property, did he
tell you why he was there?

A. I believe one of the neighbors had called the
planning department.

Q. Do you know which neighbor? Did he say?

A. No. He did not say.

Q. So that is just your guess that somebody called,
a neighbor called the planning department?

A. He may have said that.

Q. You just don't recall one way or the other?

1
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A. I don't know why else he would have come. We had
nothing on the property, nothing.

Q. You said that he came in 20017

A. Yes.

Q. And you had at that time or by that time in
August 2000, you had moved a mobile home onto the
property; correct?

A. That's true.

Q. So when you say there was nothing on the
property, what do you mean by nothing?

A. Nothing other than our mobile home.

Q. Okay. In other words, no trees, box trees,
shrubs, that sort of thing; correct?

A. Right.

Q. And you don't know why Mr. Reynolds came to your
property?

A. I believe it was because of neighbors calling, a
neighbor calling.

Q. What did Mr. Reynolds say to you?

A. He suggested that we go to see Mr. Launders who
owned property in the area, and that was after we talked
to him about our plan to grow trees on the property.

Q. I'm sorry, who did you speak to about growing
trees on the property? You said after you spoke with

him about growing trees on the property. To whom are
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you ref
A.

go to s
Q.

at that
A.

Q.

mentioned about that?

A.
in that

Q.

those CC&R's? Specifically, what they did allow or what

they di

Q.
the CC&
CC&R's?

A.

> © ¥ ©

erring, Mr.. Reynolds or Mr. Launders?- - - C B B

We spoke to Mr. Reynolds. He suggested that we

ee Mr. Launders.

Okay. Did Mr. Reynolds say anything else to you
time?

He mentioned something about CC&R's.

Do you remember what in particular that he

Just that they were -- just that they had CC&R's

area.

Did he tell you anything in particular about

dn't allow?
MR. ADAMS: Object to the form.
THE WITNESS: I don't remember.
(Continued by MS. KIRK:) When he told you about

R's, did you ask him any questions about the

I don't think so.

Who else was present, do you recall?

My husband.

Anybody else?

No.

Did you know what CC&R's were at that time?

I did not.
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