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State Bar No. 004840 * LS ANBIN Gt
NOEL J. HEBETS, PLC

127 East 14th Street

Tempe, Arizona 85281

Phone: (480) 488-4889 fax: (480) 488-5875
Noel@NoelHebets.com

Attorney for Defendant William M. Grace
(Owner of Assessor’s Parcel No. 103-01-002K)

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF YAVAPAI

JOHN B. CUNDIFF and
BARBARA C. CUNDIFF, his wife,

)
)
)
et. al., ) Action No. P1300-CV2003-0399
)
Plaintiff, )
) AMENDED ANSWER OF
v ) WILLIAM M. GRACE
)
DONALD COX and )
CATHERINE COX, his wife, )
et. al., )
) Assigned to the Honorable
Defendants. ) Kenton D. Jones
)

Defendant WILLIAM M. GRACE, as a joined property owner in Coyote Springs Ranch,
(“Defendant Grace”), by and through his undersigned counsel, and for his Amended Answer to
Plaintiffs’ First Amended Complaint (the “Complaint”) in the above-captioned matter and
admits, denies and alleges as follows:

1. Defendant Grace admits the allegations contained in Paragraph 1 of the Complaint,

and will hereafter refer to the total property described therein as “Coyote Springs Ranch”.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2. Defendant Grace asserts and alleges that he is an owner of property located within
Coyote Springs Ranch; specifically, that he is the sole present owner of Assessor’s Parcel No.
103-01-002K, a 10 acre parcel located at 8850 East Pronghorn Lane in Coyote Springs Ranch
(the “Grace Parcel”); (his ex-wife, Catherine Annette Filippinetti, formerly Catherine Annette
Grace having recently, and pursuant to the provisions of their divorce decree, conveyed to him
any interest she may have held in said parcel through that certain Quit Claim Deed recorded on
11/29/2010 at Book 4779, Page 221, and indexed under Fee No. 2010-4429930 of the Yavapai
County Recorder), and otherwise admits the allegations contained in Paragraph 2 of the
Complaint.

3. Defendant Grace admits the allegations contained in Paragraph 3 of the Complaint
pertaining to the recording of the Declaration of Restrictions attached as EXHIBIT A to the
Complaint (the “Declaration”), and further agrees that said Declaration, and some or all of the
various restrictions therein (the “Restrictions”) thereby encumbered title to all of the property
within Coyote Springs Ranch.

4.- 8. Defendant Grace admits the allegations contained in Paragraphs 4 through 8 of the
Complaint.

9. Defendant Grace is without sufficient information to admit or deny the allegations
contained in Paragraph 9 of the Complaint concerning the reliance of Plaintiffs on the
Declarations or any Restrictions therein, and therefore denies the same, and alleges and
asserts the affirmative defenses set forth in Paragraph 33 herein, particularly those pertaining
to constructive notice to Plaintiffs of the existence and impact of widespread and longstanding
violations of the Restrictions throughout Coyote Springs Ranch, including the resulting
abandonment by the owners of parcels within Coyote Springs Ranch (the “Coyote Springs

Parcel Owners”) of some or all of those Restrictions.
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10. Answering Paragraph 10 of the Complaint, Defendant Grace admits that the subject
Restrictions were part of the public record at the time he and all prior and present Coyote
Springs Parcel Owners acquired their respective properties, and that all such parties thereby
had constructive notice of the recording and existence of the Declaration and the Restrictions
therein, but deny that all of the Restrictions were applicable, enforceable or in effect at the
time of their acquisition of their respective properties, and again alleges and asserts the
affirmative defenses set forth in Paragraph 33 herein, particularly those pertaining to
constructive notice to Plaintiffs of the existing and impact of widespread and longstanding
violations of the Restrictions.

11.-14.  Answering Paragraphs 11 through 14 of the Complaint, Defendant Grace is
without knowledge or information sufficient to form a belief as to the truthfulness of the
allegations contained therein, and therefore denies the same, at least with respect to his
parcel, and again alleges and asserts the affirmative defenses set forth in Paragraph 33 herein.

15. Defendant Grace admits Paragraph 15 of the Complaint.

16. Answering Paragraph 16 of the Complaint, Defendant Grace realleges and
incorporates by reference his answers to Paragraphs 1-15 of the Complaint as if each were fully
set forth herein.

17.-18. Defendant Grace denies the allegations of Paragraphs 17 and 18 of the
Complaint, at least with respect to his parcel, and again alleges and asserts the affirmative
defenses set forth in Paragraph 33 herein, particularly those regarding the impact of the
existence of widespread and longstanding violations of the Restrictions on the values and
prices of Plaintiffs’ parcels at the time of their acquisition and the resulting lack of any real

damages to Plaintiffs.
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19. Answering Paragraph 19 of the Complaint, Defendant Grace realleges and
incorporates by reference his answers to Paragraphs 1-18 of the Complaint as if each were fully
set forth herein.

20.-21.  Defendant Grace denies the allegations contained in Paragraphs 20 and 21 of
the Complaint, at least with respect to his parcel, and again alleges and asserts the affirmative
defenses set forth in Paragraph 33 herein, particularly those regarding the impact of the
existence of widespread and longstanding violations of the Restrictions on the values and
prices of Plaintiffs’ parcels at the time of their acquisition, and the resulting lack of any real
damages to Plaintiffs.

22. Answering Paragraph 22 of the Complaint, Defendant Grace reallages and
incorporates by reference his answers to Paragraphs 1-21 of the Complaint as if each were fully
set forth herein, and the resulting lack of any real damages to Plaintiffs.

23.-24. Defendant Grace denies the allegations contained in Paragraphs 23 and 24 of
the Complaint, at least with respect to his parcel, and again alleges and asserts the affirmative
defenses set forth in Paragraph 33 herein, particularly those regarding the impact of the
existence of widespread and longstanding violations of the Restrictions on the values and
prices of Plaintiffs’ parcels at the time of their acquisition, and the resulting lack of any real
damages to Plaintiffs.

25. Answering Paragraph 25 of the Complaint, Defendant Grace realleges and
incorporates by reference his answers to Paragraphs 1-24 of the Complaint as if each were fully
set forth herein.

26. Answering Paragraph 26 of the Complaint, Defendant Grace admits that a
controversy exists as to the enforceability of the Declaration and Restrictions, and again alleges

and asserts the affirmative defenses set forth in Paragraph 33 herein.
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27. Answering Paragraph 27 of the Complaint, Defendant Grace denies that such
allegations pertain to his parcel, is without sufficient information to admit or deny that they
pertain to the parcels of other Defendants, and again alleges and asserts the affirmative
defenses set forth in Paragraph 33 herein.

28. Defendant Grace denies Paragraph 28 of the Complaint, at least with respect to his
parcel, and again alleges and asserts the affirmative defenses set forth in Paragraph 33 herein.

29. Answering Paragraph 29 of the Complaint, Defendant Grace realleges and
incorporates by reference his answers to Paragraphs 1-28 of the Complaint as if each were fully
set forth herein.

30. Defendant Grace denies the allegations contained in Paragraph 30 of the Complaint,
at least with respect to his parcel, and again alleges and asserts the affirmative defenses set
forth in Paragraph 33 herein.

31. Defendant Grace denies each and every allegation in the Complaint not expressly
admitted herein.

32. Defendant Grace denies that Plaintiffs are entitled to any of the relief or remedies
requested in the Complaint or to any relief or remedy of any kind whatsoever.

33. Defendant Grace further and affirmatively alleges as follows:

a. he denies that some or all of the violations of Restrictions alleged by Plaintiffs
exist on his parcel;
b. he denies that the notices and demands by any of the Plaintiffs on the

Defendants named in the Complaint were made upon him;

¢.  there has been partial or complete abandonment by the Coyote Springs Parcel

Owners of their rights to enforce the Restrictions, because of the existence of numerous,
widespread, substantial, obvious and longstanding violations of some or all of the

Restrictions within the Declarations;
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d. Plaintiffs are bound to actual notice of all conditions and aspects of their
parcels and of the remainder of Coyote Springs Ranch of which they had actual

knowledge at the times they purchased their parcels, and to constructive notice of those

conditions and aspects which were patently obvious to them at such times, or which
would have become actually known to them had they made the reasonably diligent
inquiry required of them (as described in Shalimar Association v. D.O.C. Enterprises, Ltd.,
688 P.2d 682, 142 Ariz. 36, (App. 1984)), including the existence and impact of numerous,
widespread, substantial, obvious and longstanding violations of certain Restrictions
within the Declarations, and the likelihood of abandonment of some or all of the
Restrictions by most or all of the Coyote Springs Parcel Owners;

e. the impact of any applicable statutes of limitations on any violations of the

Restrictions alleged in the Complaint, particularly violations that were apparent and in
existence for longer than the 6 or 4 year periods described in A.R.S. §§12-548 & 550, and
had not been challenged in court within those periods;

f.  the damages alleged by Plaintiffs were a direct and proximate result of acts
and omissions of persons or entities other than Defendant Grace;

g. the lack of any real damages to Plaintiffs because: (i) of the impact on the

values of parcels purchased by Plaintiffs, and the corresponding prices they paid, from
the existence of humerous, widespread, substantial, obvious and longstanding violations
of the Restrictions, and (ii) since those acquisition dates, no substantial impact in their
parcel values has been caused by those continuing violations or any additional violations
of the Restrictions;

h.  the counts against him in this action are barred by the doctrines of estoppel,

waiver and laches;
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i. the Complaint is barred because of Plaintiffs’ own negligence, acts, omissions,

carelessness and/or inattention;

j. discharge and release of Defendant Grace, if not other Defendants as well,
from some or all of the Restrictions; and

k. any other matter constituting an avoidance or affirmative defense and also
alleges that discovery may reveal the existence of other affirmative defenses as set forth
in Rules 8(c) and 12(b), Ariz. R. Civ. P., and they reserve the right to amend this Answer to
allege any and all of said affirmative defenses as may be applicable.
34. Defendant Grace is entitled to an award of his reasonable attorneys’ fees incurred

in defending against the Complaint pursuant to A.R.S. §§ 12-341.01 and 12-349.

WHEREFORE, having fully answered each and every Count of Plaintiffs’ First Amended
Complaint, Defendant Grace requests Judgment in his favor and against Plaintiffs as follows:

A. For and Order dismissing the Complaint, at least as it is asserted against him,
with prejudice and ordering that Plaintiffs take nothing thereby;

B. For an Order declaring that the subject Declaration, or at least many of the
Restrictions therein, are no longer enforceable as against any Coyote Springs Parcel Owner;

C.  For an Order declaring that Defendant Grace, if not all Defendants, and their
respective parcels, are not bound or encumbered by the subject Declaration or at least many
of the Restrictions therein;

D. For an Order awarding Defendant Grace his reasonable attorneys’ fees and
costs pursuant to A.R.S. §§ 12-341.01 and 12-348 and interest thereon at the highest legal rate;

E.  For such other and further relief as the Court deems just and necessary under

the premises.
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RESPECTFULLY SUBMITTED this 14" day of July, 2010.

Noel J. Hebets, NOEL/). HEBETS, PLC
-- Attorney for Defendant William M. Grace
(Owner of Assessor’s Parcel No. 103-01-002K)
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The undersigned certifies that, on this 14" day of July, 2011, the original of the foregoing
document was mailed to the Clerk of the Court, while: (a) copies were e-mailed to counsel or
other parties at the email addresses shown below, and (b) notices of the filing of this
document were mailed to any parties for whom only postal addresses are shown below:

(a) Parties receiving copies by email only:

J. Jeffrey Coughlin #013801

J. JEFFREY COUGHLIN PLLC

114 South Pleasant Street
Prescott, Arizona 86303

928 445-7137 fax: 866 890-8989
J.Coughlin@AZBar.org

Attorney for Plaintiffs

Jeffrey R. Adams #018959

THE ADAMS LAW FIRM, PLLC

125 Grove Avenue

P.0. Box 2522

Prescott, Arizona 86302

928 445-0003 fax: 928 443-9230
JRAdamsLaw@aol.com

Attorneys for numerous Defendants

Hans Clugston #019033

HANS CLUGSTON, PLLC

1042 Willow Creek Road

#A101-PMB 502

Prescott, Arizona 86301

928 772-9696
HCPLLCCourtDocs@straight-talk-law.us
Attorney for Margaret Kozlowski

& Northern Arizona Fiduciaries, Inc.

William H. “Bill” Jensen

2428 West Coronado Avenue
Flagstaff, Arizona 86001
928 710-7270
W@Jensen.org

pro se

David K. Wilhelmsen #007112
Marguerite Kirk #018054

FAVOUR MOORE & WILHELMSEN, P.A.
Post Office Box 1391

Prescott, Arizona 86302-1391

928 445-2444 fax: 928 771-0450
FMWLaw@FMWLaw.net

Attorneys for James Varilek

Mark W. Drutz #006772

Sharon Sargent-Flack #021590
MUSGROVE DRUTZ & KACK, P.C.
1135 West lronwood Springs Road
P. 0. Box 2720

Prescott, Arizona 86302-2720

928 445-5935 fax: 928 445-5980
MDKPC@cableone.net

Attorneys for Robert D. Veres

Karen L. Wargo

Michael P. Wargo

9200 East Spurr Lane

Prescott Valley, Arizona 86315
928 237-0847
Wargo.Karen@gmail.com

pro se

Linda J. Hahn

10367 West Mohawk Lane
Peoria, Arizona 85382

623 695-4594

(email kept confidential)
pro se
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{(b) Parties receiving notice of the filing this the forgoing document by US mail with explanation

that it will soon be available on at http://apps.supremecourt.az.gov/docsyav/, the Clerk’s

online site for High Profile Cases, and that they will be provided sooner copies of such filings if

they provide their email address pursuant to the following order within the Court’s June 15,

2010 Notice, itself filed with the Clerk on June 17, 2010:

IT IS ORDERED by June 30, 2010 or at the time of filing an initial pleading or motion
with the Court, whichever is sooner, all parties and attorneys appearing in this case SHALL
designate and maintain an e~mail address with the Clerk of the Court and the other parties. The
e-mail address will be used to electronically distribute any document, including minute entries
and other orders, rulings, and notices described in Rule 125, Rules of the Supreme Court by e-
mail or electronic link in lieu of distribution of paper versions by regular mail. The e-mail
address shall be designated on each document filed. In the event that a party’s e-mail address
changes, that change shall immediately be brought to the attention of the Clerk of Superior Court
and included on subsequent filings and pleadings.

Garry and Sabra Feddema
9601 Far Away Place
Prescott, Arizona 86315
928-772-4682

APN 401-01-040D

pro se

William R. and Judith K. Stegeman
9200 East Faraway Place

Prescott Valley, Arizona 86315
480-797-0606

APN 401-01-012U

pro se

Sergio and Susana Navarro
10150 N. Lawrence Ln.
Prescott Valley, Arizona 86315
928-237-0027

APN 103-01-083F

pro se

10

Lloyed E. and Melva J. Self
9250 E. Slash Arrow Dr.
Prescott Valley, Arizona 86315
928-775-3233

APN 401-01-011A

pro se

Rynda and Jimmy Hoffman
9650 E. Spurr Lane

Prescott Valley, Arizona 86315
928-772-1529

APN 401-01-092D

pro se

William and Shaunla Heckethorn
9715 E. Far Away Place

Prescott Valley, Arizona 86315
928-772-4812

APN 401-01-092B

pro se
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Leo M. and Marilyn Murphy
9366 E. Turtlerock Rd.
Prescott Valley, Arizona 86315
928-775-5993

APN 401-01-020D

pro se

James C. and Leslie M. Richie
Rhonda L. Folsom

9305N. Coyote Springs Rd.
Prescott Valley, Arizona 86315
928-642-8498

APN 401-01-028D

pro se

Kenneth Paloutzian

8200 Long Mesa Drive
Prescott Valley, Arizona 86315
928-775-4128

APN 103-01-073E

pro se

Bonnie Rosson

8950 E. Plum Creek Way
Prescott Valley, Arizona 86315
928-925-3414

928-220-3300

APN 103-01-067C

pro se

John and Rebecca Feddema
9550 E. Spurr Lane

Prescott Valley, Arizona 86315
928-772-3790

APN 401-01-092E

pro se

Robert Lee Stack and Patti Ann Stack
as Trustees of the Robert Lee

and Patti Ann Trust utd March 13, 2007
10375 Lawrence Lane

Prescott Valley, Arizona 86315
928-759-3248

APN 103-01-150C

pro se

John D. and Dusti L. Audsley
10500 N. Orion Way

Prescott Valley, Arizona 86315
928-237-6836

APN 401-01-037E

pro se

Sherrilyn and Dana Tapp
8595 E. Easy Street
Prescott Valley, AZ 86315
928-759-7156

APN 103-01-080E

pro se

Beverly and Richard Strissel
9350 E. Slash Arrow Drive
Prescott Valley, AZ 86315
928-772-0788

APN 401-01-011N

pro se

{end of document)




