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J. Jeffrey Coughlin (013801)

J. JEFFREY COUGHLIN PLLC Qiff’ﬁ*%@%&
114 S. Pleasant Street

Prescott, Arizona 86303 2013APR22 PM &
Telephone: (928) 445-4400 )
Facsimile: (928) 778-5891 SAHBRA A sbanalialh {
i.coughlin@azbar.org 8Y: ...V BEISINGER
Attorney for Plaintiffs

IN THE SUPERIOR COURT FOR THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF YAVAPAI

JOHN B. CUNDIFF and BARBARA C. CASE NO. P1300CV20030399
CUNDIFF, husband and wife; ELIZABETH
NASH, a married woman dealing with her
separate property; KENNETH PAGE and PLAINTIFFS’ JOINDER IN
KATHRYN PAGE, as Trustee of the Kenneth JAMES V ARILEK’S RESPONSE
Page and Catherine Page Trust, TO DEFED ANTS’ MOTION
.. FOR RECONSIDERATION RE:
Plaintiffs, RULING ON DEFEDANTS’
vs. MOTION IN LIMINE RE:
ROBERT CONLIN
AND
DONALD COX and CATHERINE COX, RESPONSE TO DEFENDANTS’
husband and wife, MOTION FOR
RECONSIDERATION/MOTION
Defendants. FOR CLARIFICATION RE:
RULING ON DEFENDANTS’
MOTION IN LIMINE RE
ROBERT CONLIN

Plaintiffs join James Varilek in his response. In addition, Plaintiffs assert that
Defendants’ motivation for trying to persuade this Court to keep the Robert Conlin affidavit from|
being utilized in this case is clear. Defendants are trying to build support for their abandonment
defense by arguing that there have been so many violations of Section 2 of the CC&Rs (trivial or
not) that Section 2 has been abandoned. Defendants overlook the facts and the law; violations of

Section 2, regardless of the frequency, do not equate with abandonment of the entire set of
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CC&Rs. As stated by the Court of Appeals in College Book Centers, Inc., v Carefree Foothills

Homeowners’ Association, 225 Ariz. 533, 241 P.3d 897 (App. 2010).

On appeal, we recognized at the outset that absent a non-waiver provision,
deed restrictions may be considered abandoned or waived “if frequent
violations of those restrictions have been permitted.” Id. at 398, § 21, 87 P.3d
at 86. But when CC&Rs contain a non-waiver provision, a restriction
remains enforceable, despite prior violations, so long as the violations did
not constitute a “complete abandonment” of the CC&Rs. Id. at 399, ¥ 26,
87 P.3d at 87. Complete abandonment of deed restrictions occurs when “the
restrictions imposed upon the use of lots in [a] subdivision have been so
thoroughly disregarded as to result in such a change in the area as to destroy
the effectiveness of the restrictions [and] defeat the purposes for which they
were imposed.)” Id. (quoting Condos v. Home Dev. Co., 77 Ariz. 129, 133,
267 P.2d 1069, 1071 (1954)).

225 Ariz. 538-9, 241 P. 3d 902-3.

By arguing that even the most trivial activity should fall under the broad umbrella of
Section 2, Defendants subject all of those activities to exclusion when, in fact, the intent of
Robert Conlin was to the contrary. Defendants are throwing Coyote Springs Ranch property
owners under the bus. Plaintiffs are the ones arguing for the inclusion of Robert Conlin’s view
of the future of Coyote Springs Ranch (thereby allowing more people to do what they want to
do). As he stated in his affidavit:

2. The covenant against trade, business, commercial or industrial
enterprises was not intended to prohibit against landowners or
occupiers from maintaining a home-office in their residence,
from parking or maintaining their business vehicles or
equipment on their property, or from indicating to the public
that they had a home office at their residence.

Defendants want to restrict owners from engaging in the above activities.

The Court of Appeals followed the most recent pronouncement of the Arizona Supreme
Court and stated that the ‘cardinal principle on construing restrictive covenants is that the
intention of the parties to the instrument is paramount. Mem. Dec. 413 (emphasis added).
Intent is the linchpin. Robert Conlin’s intent was not only to preserve a rural and residential

environment, but also to preserve the ability of landowners or occupiers to maintain a home-
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office in their residence, to park or maintain their business vehicles or equipment on their
property, and to indicate to the public that they had a home office at their residence. (Mem,
Dec.19).

Defendants seem to be requesting that this Court cause the Court of Appeals to reconsider
its decision (a request that is procedurally impossible). In the opening lines of their Motion for
Reconsideration, Defendants state that they want this Court to “preclude Plaintiffs from utilizing
the affidavit of Robert Colin as evidence in this case or for purposes of interpreting the subject
Declaration of Restrictions” (Reconsideration, page 1). The problem with this request is that
the Court of Appeals has already held that the affidavit was relevant to Mr. Conlin’s intent when
he created the CC&Rs. (Mem. Dec.§19). This is now the unmistakable law of the case.
Defendants cannot change it and this Court should not change its mind regarding its initial ruling
regarding the affidavit of Robert Conlin. The Defendants’ Motion for Reconsideration should

be denied.

.
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Jeffrey R. Adams

THE ADAMS LAW FIRM PLLC

125 Grove Avenue

P.O. Box 2522

Prescott, AZ 86302

Attorney for Defendants listed in Answer to
First Amended Complaint by Joined Property Owner Defendants
Dated September 22, 2010
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David K. Wilhelmsen

Marguerite Kirk

Favour Moore & Wilhelmsen, PLC
P.O. Box 1391

Prescott, AZ 86302

Attorneys for James Verilek

Mark W. Drutz

Sharon Sargent-Flack
Musgrove, Drutz & Kack, P.C.
1135 W. Ironwood Springs Road
P.O. Box 2720

Prescott, AZ 86302

William “Bill” Jensen
14556 Howard Mesa Loop
Williams, AZ 86046

Pro Per

Karen L. Wargo

Michael P. Wargo

9200 E. Spurr Lane
Prescott Valley, AZ 86315

Linda J. Hahn
10367 W. Mohawk Lane
Peoria, AZ 85382

Noel J. Hebets

NOEL J. HEBETS, PLC

127 East 14™ Street

Tempe, AZ 85281

Attorney for William M. Grace

Robert E. Schmitt
MURPHY, SCHMITT, HATHAWAY & WILSON, P.L.L.C.
P.O. Box 591
Prescott, AZ 86302
Attorneys for Robert H. Taylor and
Teri A. Thomson-Taylor

John and Rebecca Feddema
9550 E. Spurr Lane
Prescott Valley, AZ 86315

Gary and Sabra Feddema
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9601 Far Away Place
Prescott Valley, AZ 86315

Sergio Martinez and Susana Navarro
10150 N Lawrence Lane
Prescott Valley, AZ 86315

William R. and Judith K. Stegeman Trust
9200 E. Far Away Place
Prescott Valley, AZ 86315

Rynda and Jimmy Hoffman
9650 E. Spurr Lane
Prescott Valley, AZ 86315

William and Shaunla Heckethorn
9715 E. Far Away Place
Prescott Valley, AZ 86315

Leo and Marilyn Murphy
9366 E. Turtlerock Road
Prescott Valley, AZ 86315

James and Leslie Richie
9800 E. Plum Creek Way
Prescott Valley, AZ 86315

Rhonda Folsom
9305 N. Coyote Springs Rd.
Prescott Valley, Arizona 86315

Kenneth Paloutzian
8200 Long Mesa Drive
Prescott Valley, AZ 86315

Bonnie Rosson
8950 E. Plum Creek Way
Prescott Valley, AZ 86315

Robert Lee and Patti Ann Stack/Robert Lee and Patti Ann Stack Trust
10375 Lawrence Lane
Prescott Valley, AZ 86315

John and Dusti Audsley
10500 N. Orion Way
Prescott Valley, AZ 86315
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Dana E. and Sherrilyn G. Tapp
8595 E. Easy Street
Prescott Valley, AZ 86315

Richard and Beverly Strissel
9350 E. Slash Arrow Drive
Prescott Valley, AZ 86314

Lloyd E. and Melva Self
9250 E. Slash Arrow Drive
Prescott Valley, AZ 6315
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