


 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

  

 

 

 

 

 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF ARIZONA 

 
League of United Latin American Citizens 
of Arizona; Arizona Students’ Association, 
 

Plaintiffs, 
 

v. 
 
Michele Reagan, in her official capacity as 
Secretary of State of Arizona; Adrian 
Fontes, in his official capacity as Maricopa 
County Recorder, 
 
   Defendants. 
 

 
No. CV17-4102-PHX DGC 
 
 
CONSENT DECREE 
 

 

Before the Court is the Joint Motion Requesting Entry of Consent Decree, filed by 

Plaintiff League of United Latin American Citizens of Arizona (“LULAC-Arizona”), 

Plaintiff Arizona Students’ Association (“ASA”), Defendant Michele Reagan, in her 

official capacity as Secretary of State of Arizona (the “Secretary”), and Defendant 

Adrian Fontes, in his official capacity as Maricopa County Recorder (“Recorder 

Fontes”).  Doc. 36.  All Plaintiffs and Defendants shall hereafter be referred to as the 

“Parties.”  

On November 7, 2017, LULAC-Arizona and ASA initiated this action against the 

Secretary and Recorder Fontes. The complaint alleged that Arizona’s dual voter 

registration policies violate the First and Fourteenth Amendments to the United States 

Constitution. Specifically, LULAC-Arizona and ASA alleged that Arizona treats voter 
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registration applicants differently depending on whether they use Arizona’s state 

registration form (the “State Form”) or the national registration form (the “Federal 

Form”). At the time the lawsuit was filed, fourteen of Arizona’s County Recorders 

rejected State Form applications submitted without valid documentary proof of 

citizenship (“DPOC”). Federal law required the County Recorders to accept Federal 

Form applications, even when they are submitted without DPOC. The Motor Vehicles 

Department (“MVD”) Proxy Table was then electronically checked through an 

automated process to determine whether the Federal Form applicants had a valid driver’s 

license, which indicates that DPOC is supposed to be on file with the MVD. Those with 

DPOC on file are eligible to vote in both state and federal elections (“Full Ballot Voter”). 

Those who did not have DPOC on file with the MVD were only able to vote in federal 

elections (“Fed Only Voter”).  

As a result, whether one who does not present valid DPOC is registered to vote in 

federal elections is entirely dependent on which form the applicant uses to register. 

Those using the Federal Form but not providing DPOC, are registered to vote in federal 

elections; and, depending on the results of the Secretary’s automated review of the MVD 

database, may be registered to vote in state elections as well. But those using the State 

Form, and not providing valid DPOC, are not registered to vote in any elections because 

the application is rejected in its entirety. LULAC-Arizona and ASA alleged that this dual 

voter registration process violated the First and Fourteenth Amendments.  

The Secretary denies that Arizona’s voter registration policies violate the First 

and Fourteenth Amendments or are otherwise illegal under state or federal law. The 

Secretary asserts that Federal and State Form applicants are not similarly situated for 

equal protection purposes. The Secretary asserts that Arizona is constitutionally 

permitted to require those applying to register to vote using the State Form to personally 

provide DPOC at the time that they submit their State Form. The Secretary further 

asserts that there is no constitutional or statutory requirement that Arizona election 

officials register applicants for federal elections when they have chosen to use the State 

Form to register to vote rather than the Federal Form.  
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 Nevertheless, the Secretary and Recorder Fontes desire to make it as easy 

possible for Arizona’s citizens to register to vote, while remaining consistent with 

Arizona and federal law and also providing necessary safeguards to deter those who 

would commit voter registration fraud. Having reviewed the applicable law, the 

Secretary and Recorder Fontes have concluded that current technology allows the 

Secretary, Recorder Fontes, and the other Arizona County Recorders to treat State Form 

applications exactly as they treat Federal Form applications, and that because of current 

technology such treatment is consistent with the provisions of Arizona law, including the 

requirements of Proposition 200, codified at A.R.S. §§ 16-166(F) and 16-152(A)(23). 

The Secretary and Recorder Fontes agree that treating Federal Form and State Form 

applications the same will make it easier for Arizona’s citizens to register to vote, while 

also providing important safeguards to prevent unlawful voter registration.  Accordingly, 

on February 8, 2018, the Secretary and Recorder Fontes through their counsel notified 

counsel for LULAC-Arizona and ASA of their desire to enter into an agreement that will 

resolve the underlying litigation and also benefit Arizona’s citizens.  

The Parties have negotiated in good faith and agree to the entry of this Consent 

Decree as an appropriate resolution. Accordingly, the Parties stipulate and agree as 

follows: 

PRELIMINARY RECITALS 

1.  LULAC-Arizona is the Arizona-based branch of the oldest and largest 

national Latino civil rights organization. LULAC is a non-profit membership 

organization with a presence in most of the fifty states. Founded in 1929, it works to 

advance the economic condition, educational attainment, political influence, health and 

civil rights, including voting rights, of the Hispanic population of the United States. 

2. ASA is a student-led, non-partisan membership organization created to 

represent the collective interest of the over 140,000 university students and over 400,000 

community college students in Arizona. ASA advocates at the local, state, and national 

levels for the interests of students. As a part of its mission, ASA encourages students 

throughout Arizona to register to vote through voter registration activity. 
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3. Michele Reagan is the Arizona Secretary of State. The Secretary of State is 

responsible for supervising voter registration throughout the state and providing binding 

regulations and guidelines for voter registration. A.R.S. § 16-142. Secretary Reagan was 

sued in her official capacity only. 

4. Adrian Fontes is the Maricopa County Recorder, an elected countywide 

officer. Recorder Fontes is responsible for conducting voter registration in Maricopa 

County. A.R.S. §§ 16-131, -134. Recorder Fontes was sued in his official capacity only. 

5. This action was brought by LULAC-Arizona and ASA to vindicate First 

and Fourteenth Amendment rights relating to voter registration. 

6. Arizona’s practice of treating Federal Form and State Form applications 

differently, described above, arose from past Arizona election officials’ understanding of 

the effect of Proposition 200, which was passed by Arizona’s voters in 2004 and codified 

at A.R.S. §§ 16-166(F), 16-152(A)(23), in conjunction with the technology available at 

the time. Since the passage of Prop. 200 in 2004, a new statewide voter registration 

database has been implemented and provides additional tools to election officials.  

7. Arizona’s voter registration technology, including its voter registration 

database, now allows DPOC already on file with the MVD database to be associated 

near-instantaneously with voter registration applications submitted without DPOC, 

irrespective of whether the applications are State Forms or Federal Forms.  

8. The Secretary denies that prior practices, challenged in this lawsuit, were 

unlawful.  By agreeing to this Consent Decree, the Secretary and Recorder Fontes seek 

to serve Arizona’s citizens by (1) continuing to comply with Arizona law while (2) 

making the voter registration process using the State Form easier.  

DEFINITIONS 

1. “ADOT” means the Arizona Department of Transportation, which is 

established pursuant to A.R.S. § 28-331. It has the responsibility to “provide for an 

integrated and balanced state transportation system.” The Arizona Motor Vehicles 

Division is a division of ADOT. A.R.S. § 28-332(C). 

2. “AHCCCS” means the Arizona Health Care Cost Containment System, 
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which is established pursuant to A.R.S. § 36-2902. AHCCCS is Arizona’s Medicaid 

agency that offers health care programs to serve Arizona residents.  

3. “Applicant” means an individual who has submitted an application to 

register to vote in the State of Arizona.  

4. “AVID Database” means the voter registration database, currently being 

developed for the state of Arizona and intended to replace the current Database. The 

AVID Database is projected to be operational sometime in 2019 or early 2020, but shall 

be operational no later than July 1, 2020 except as provided in subparagraph (a), below. 

(a) The date of July 1, 2020, contemplated for the operational function of the 

AVID Database, is contingent on the vendor with whom the Secretary has contracted to 

develop AVID fulfilling its obligations to have AVID operational in 2019 or early 2020 

at the latest. Should the vendor be unable to meet this contingency, or should the 

implementation of the AVID Database otherwise be delayed, the Secretary shall notify 

the Court and the Parties to this Consent Decree, in writing, and shall indicate in writing 

the date by which the vendor believes that AVID will be operational. Plaintiffs retain the 

right to seek a remedy from the Court to enforce this agreement if the implementation of 

the AVID database is unduly delayed.  

(b) The provisions in this consent decree that apply to the AVID database will 

also apply to any future voter registration system adopted by the Secretary of State’s 

office.  

5. “County Recorder” means the County Recorder of each of Arizona’s 

fifteen counties, and includes all county election officials working in or in conjunction 

with their offices. 

6. “Database” means the existing electronic storage system developed and 

administered by the Secretary that contains the official voter registration record for every 

voter in the state. See A.R.S. § 16-168(J). 

7. “DES” means the Arizona Department of Economic Security, which is 

established pursuant to A.R.S. § 41-1952.  

8. “Designated voter registration agencies” are agencies that are required to 
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provide voter registration services pursuant to the National Voter Registration Act. 

9. “DHS” means the Arizona Department of Health Services, which is 

established pursuant to A.R.S. § 36-102.   

10. “DPOC” means documentary proof of citizenship, and is limited to the 

forms of satisfactory evidence of citizenship listed in A.R.S. § 16-166(F).  

11. “F-type License” means the designation that the MVD uses in its database 

to distinguish Arizona driver’s license holders who, at the time that their driver’s licenses 

were issued, were presumed by MVD to not be United States citizens.  

12. “Fed Only Voter” means an individual who is registered to vote solely in 

Arizona elections for federal office. 

13. “Federal Form” means the National Mail Voter Registration Form, 

provided by the U.S. Elections Assistance Commission and used to register to vote in 

elections for federal office, as well as the Federal Write-in Absentee Ballot and Federal 

Post Card Application as those terms are used in 52 U.S.C. §§ 20302 and 20303. 

14. “Federal Office” means the office of President or Vice President; or of 

Senator or Representative in, or Delegate or Resident Commissioner to, the United States 

Congress. 52 U.S.C. § 20502(2). 

15.  “Full Ballot Voter” means an individual who is registered to vote in 

Arizona elections for federal, state, and local office. 

16. “Guidance” means formal guidance on voter registration procedures that 

the Secretary of State will provide to the County Recorders pursuant to her role as chief 

election official responsible for prescribing uniform procedures for voting. See A.R.S. § 

16-142. The Secretary will provide Plaintiffs’ counsel with copies of her Guidance 

before it is sent to the County Recorders.  

17. “MVD” means the Arizona Motor Vehicles Division. 

18. “MVD database” means the electronic storage system developed and 

administered by the Arizona Motor Vehicle Department.  

19. “MVD Proxy Table” means the MVD data provided to the Secretary of 

State that includes the nightly updates of MVD transactions that occurred in the past 
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twenty-four hours that MVD sends to the Secretary in batch form. 

20. “Procedures Manual” means the State of Arizona Elections Procedures 

Manual, which provides the rules related to voting and the conduct of elections. A.R.S. § 

16-452. The Secretary is required to develop the Procedures Manual in conjunction with 

the fifteen County Recorders. Id. The Procedures Manual has the force of law. A.R.S. § 

16-452(C). The Procedures Manual, 2018 Edition, has been drafted by the Secretary and 

submitted to the Governor and Attorney General as required by law for their review. Id.  

21. “Protected Voter Registration” means the program to ensure anonymity to 

survivors of stalking, domestic violence, and sexual assault through the Address 

Confidentiality Program provided by A.R.S. § 41-161, et seq., and certain other 

individuals pursuant to A.R.S. § 16-153. 

22. “Secretary” means the Arizona Secretary of State and her office, as well as 

successors in office.  

23. “State Form” means the options for voter registration created and provided 

by the State of Arizona and its agencies, including but not limited to the online 

registration available through Service Arizona, the paper application available on the 

Secretary of State’s website, the paper application available at all County Recorder 

offices, and the Protected Voter Registration process.  

24. “State Office” means any elected statewide, county-wide, or municipal 

public office, other than a Federal Office, for which a voter registered in the State of 

Arizona is eligible to vote.  

ORDER 

Accordingly, the Parties having freely given their consent, and the terms of the 

Consent Decree being fair, reasonable, and consistent with the requirements of state and 

federal law,  

IT IS ORDERED as follows: 

1. The Joint Motion for Approval of Consent Judgment (Doc. 36) is granted. 

2. The Procedures Manual. The Parties are aware that the draft Procedures 

Manual, 2018 Edition has been submitted by the Secretary to Arizona’s Governor 
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and Attorney General for their review as required by statute. See A.R.S. § 16-

452(B). Within thirty days after entry of this Consent Decree, the Secretary shall 

revise the Procedures Manual to incorporate the terms of this Consent Decree 

(“Procedures Manual Revisions”) and send the Procedures Manual Revisions, 

together with the Secretary’s recommendation of approval, to the Governor and 

Attorney General for their review, see A.R.S. § 16-452(B), and also to Plaintiffs’ 

counsel. If Plaintiffs determine that the Procedures Manual Revisions do not 

comply with this Consent Decree, Plaintiffs may seek review by this Court 

through the Court’s procedures for motions. If the Governor and Attorney General 

do not approve the Procedures Manual Revisions or request modifications, the 

Secretary will send the Attorney General and/or Governor’s rejections or 

proposed modifications to Plaintiffs’ counsel. If those rejections or proposed 

modifications are in any respect inconsistent with this Consent Decree, Plaintiffs 

may use any available legal remedies to secure compliance with this Consent 

Decree. 

2. State Form Applications Submitted Without DPOC. Within thirty days 

after entry of this Consent Decree, the Secretary shall, in writing: 

a. provide guidance to the County Recorders to accept State Form 

applications submitted without DPOC;  

b. provide guidance to the County Recorders to enter all such 

applications in the Database (or, in the case of Maricopa County and 

Pima County, to enter all such applications in their county voter 

registration databases and transmit such entries to the Database); 

c. provide guidance to the County Recorders to immediately register 

the applicants for federal elections, provided the applicant is 

otherwise qualified and the voter registration form is sufficiently 

complete; and 

d. check all State Form applications submitted without DPOC against 

the MVD database Proxy Table, via the automated processes in the 
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Database, to determine whether the MVD has DPOC on file for the 

applicants. If DPOC is located, the Secretary shall promptly notify 

the applicable County Recorder via the automated processes in the 

Database that the State Form applicant has DPOC on file with the 

MVD and so must be made a Full Ballot Voter via the automated 

process in the Database.  

i. if the Secretary’s check performed by the automated 

processes in the Database against the MVD database Proxy 

Table indicates that a State Form applicant holds an F-Type 

License, the Secretary shall promptly notify the applicable 

County Recorder of that fact via the automated processes of 

the Database. The automated processes of the Database will 

also flag this issue so that the County Recorder will know to 

change that applicant’s voter registration status to “not 

eligible.” The Secretary shall provide guidance to the County 

Recorders that the County Recorders shall notify the 

applicant by U.S. Mail within ten business days after 

receiving notice via the automated process in the database, 

according to information on file with the MVD database, that 

the applicant holds an F-Type License indicating non-

citizenship and so will not be registered to vote. The 

notification from the County Recorder shall also inform the 

applicant that the applicant can provide valid DPOC to the 

County Recorder in order to become a Full Ballot Voter. The 

notification will be accompanied by the form described in 

Paragraph 3 (the “DPOC Submission Form”). The applicant 

may submit DPOC to the County Recorder through the 

process described in Paragraph 3 to become a Full Ballot 

Voter.  
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ii. if the Secretary’s check via the automated features of the 

Database determines that a State Form applicant does not 

hold an F-Type License, but also does not have DPOC on file 

with the MVD, the Secretary shall promptly notify the 

applicable County Recorder of that result via the automated 

processes of the Database. The County Recorder shall notify 

these applicants by U.S. Mail within ten business days after 

receiving notice from the Secretary that (1) the County 

Recorder does not have the requisite DPOC to process their 

application; (2) they must submit DPOC if they wish to be a 

Full Ballot Voter; and, (3) until such time as they submit 

DPOC, they will be a Fed Only Voter and so will only be 

eligible to vote in Federal elections. The notification shall be 

accompanied by the form described in Paragraph 3 (the 

“DPOC Submission Form”). The applicant may submit 

DPOC to the County Recorder through the process described 

in Paragraph 3 to become a Full Ballot Voter. Until and 

unless the applicant submits valid DPOC, the County 

Recorders shall cause those voter registration applicants to be 

made Fed Only Voters.  

3. Provision of DPOC After the Submission of a State Form Application. 

Applicants who do not submit DPOC with their State Form application and do not have 

DPOC on file with MVD, and are notified by the applicable County Recorder that they 

will be Fed Only Voters unless and until they submit DPOC, may submit valid DPOC to 

become a Full Ballot Voter. To do so, they shall submit their DPOC to the County 

Recorder with a form provided to them by that official. This form (the “DPOC 

Submission Form”), which shall be developed by the Secretary and the County 

Recorders within thirty days after entry of this Consent Decree, shall contain sufficient 

information to allow the County Recorder to link the voter registration applicant’s DPOC 
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with his or her State Form application already on file in the Database.  

A. Applicants who submit their State Form application at least twenty-nine 

days before an election as required by statute, A.R.S. §§ 16-120(A), -134(C), and whose 

valid DPOC with the DPOC Submission Form is received by their County Recorder by 5 

p.m. local time on the Thursday before the election, will be made Full Ballot Voters by 

the County Recorder and may vote in the upcoming election as a Full Ballot Voter. The 

registrations of such applicants shall be deemed to have occurred on the date that they 

originally submitted their State Form application. If the County Recorder has already 

transmitted a Fed Only early ballot to that voter, the voter will have the option to vote 

either that Fed Only early ballot or else vote a provisional Full Ballot at the polling place 

or vote center and comply with the rules regarding provisional ballots. 

B. Applicants who submit their State Form application at least twenty-nine 

days before an election, and whose valid DPOC is received by 5 p.m. local time on the 

Thursday before the election, but who do not submit the DPOC Submission Form, may 

be made Full Ballot Voters by the County Recorder if the County Recorder has sufficient 

information to link the voter registration applicant’s DPOC with the applicant’s State 

Form application already on file in the Database. If the County Recorder makes such an 

applicant a Full Ballot Voter, and if the County Recorder has already transmitted a Fed 

Only early ballot to that voter, the voter will have the option to vote either that Fed Only 

early ballot or else vote a provisional Full Ballot at the polling place or vote center and 

comply with the rules regarding provisional ballots.  

C.  Applicants who do not submit their State Form application at least twenty-

nine days before an election as provided by statute, or whose valid DPOC is received by 

their County Recorder after 5 p.m. local time on the Thursday before the election, will 

not be made Full Ballot Voters for the upcoming election. The County Recorder shall 

make such applicants Full Ballot Voters within five business days after processing 

provisional ballots, and they shall be Full Ballot Voters for subsequent elections. 

D. For all applicants who submit State Form applications without valid 

DPOC, but subsequently submit valid DPOC and do not submit the DPOC Submission 
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Form, the County Recorder may make the applicant a Full Ballot Voter if the County 

Recorder has sufficient information to link the voter registration applicant’s DPOC with 

the applicant’s State Form application already on file in the Database. If the County 

Recorder lacks sufficient information to link the DPOC to the voter’s application in 

order to make the applicant a Full Ballot Voter, the County Recorder may follow up with 

the applicant to seek the missing information if the County Recorder has sufficient 

information to do so. Applicants who subsequently provide the missing information 

necessary to link their DPOC to their applications shall be made Full Ballot Voters by 

the County Recorder within ten business days. 

4. State Form Applications Submitted On or After January 1, 2017. This 

Consent Decree will govern all voter registration applications submitted after entry of 

this Consent Decree, including applications submitted within thirty days after entry of 

this Consent Decree. However, within thirty days after entry of this Consent Decree, the 

Secretary shall also provide written guidance to all County Recorders except the 

Maricopa County Recorder that, pursuant to the Consent Decree, they may, at their 

discretion, implement the new procedures outlined in Paragraphs 2–3 of this Consent 

Decree for State Form applications dating back to January 1, 2017, provided that they 

have the capability to ensure that such applicants have not moved, become deceased, or 

otherwise subsequently already registered to vote. Any applicants whose applications 

were filed before entry of this Consent Decree who are newly registered as Fed Only or 

Full Ballot Voters as a result of that process will be given the proper notice of their new 

registration status by U.S. Mail.  

Within ninety days of entry of this Consent Decree, the Maricopa County 

Recorder shall implement the new procedures outlined in Paragraphs 2–3 of this Consent 

Decree for State Form applications dating back to January 1, 2017. This process shall 

include: (1) entering all State Forms submitted without DPOC into the database and 

immediately registering those applicants for federal elections, (2) checking the 

applicants’ status against the MVD database, and (3) sending the applicants notification 

of their new registration status.  
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 5. Federal Form Applications. Within thirty days after entry of this Consent 

Decree, the Secretary shall provide written guidance to the County Recorders to 

promptly register all applicants who submit their Federal Form application with valid 

DPOC as Full Ballot Voters and promptly register all applicants who submit their 

Federal Form application without valid DPOC as Fed Only Voters. From the date of the 

entry of the Consent Decree, the Secretary shall also cause all new Federal Form 

applications submitted without DPOC to be checked against the MVD Proxy Table 

promptly upon entry into the Database, via the automated processes in the Database, to 

determine whether the MVD has DPOC on file for such Federal Form applicants, and 

take the following steps:  

a. If this check determines that the MVD Proxy Table has DPOC on file for 

any Federal Form applicant, the Secretary shall promptly notify the applicable County 

Recorder via the automated process in the Database that the applicant has DPOC on file 

with MVD and so must be made a Full Ballot Voter via the automated process in the 

Database.  

b. If this check determines that the MVD Proxy Table has information 

indicating that any Federal Form applicant holds an F-Type License, the Secretary shall 

promptly notify the applicable County Recorder of that fact via the automated processes 

of the Database and flag this record for the County Recorder to change that applicant’s 

voter registration status to “not eligible.” The County Recorder shall notify the applicant 

by U.S. Mail within ten business days after receiving notice from the Secretary that, 

according to information on file with the MVD database, the applicant holds an F-Type 

License indicating non-citizenship and so will not be registered to vote. The County 

Recorder’s notice shall also inform the applicant that, if this information is not correct, 

the applicant may provide valid DPOC in order to become a Full Ballot Voter. The 

notification will be accompanied by the DPOC Submission Form described in Paragraph 

3.  The applicant may submit valid DPOC to the County Recorder through the process 

described in Paragraph 3 to become a Full Ballot Voter. 

c. If this check determines for any applicant that the MVD database does not 
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have DPOC on file and also that the applicant does not hold an F-Type License, the 

Secretary shall promptly notify the applicable County Recorder of that result via the 

automated processes of the Database. The County Recorder shall notify these applicants 

by U.S. Mail within ten business days after receiving notice from the Secretary that (1) 

the County Recorder does not have the requisite DPOC to process their application; (2) 

they must submit valid DPOC if they wish to be a Full Ballot Voter; and, (3) until such 

time as they submit valid DPOC, they will be a Fed Only Voter and so will only be 

eligible to vote in Federal elections. The notification will be accompanied by the DPOC 

Submission Form described in Paragraph 3. The applicant may submit valid DPOC to 

the County Recorder through the process described in Paragraph 3 to become a Full 

Ballot Voter. Until and unless the applicant submits valid DPOC, the County Recorders 

shall cause those voter registration applicants to be made Fed Only Voters.  

d. Federal Form applicants who subsequently submit valid DPOC shall be 

made Full Ballot Voters according to and in conformity with the process described in 

Paragraph 3. 

 6. Registered Voters Who Move From One Arizona County to Another. 

The AVID Database or another voter registration database similar to the AVID Database 

shall be operational as described, and according to the terms set forth, in the Definitions 

section of this consent decree. When the AVID Database is operational, the Secretary 

and County Recorders will be able to verify DPOC and append that information to 

applicants’ voting records when those applicants change voter registration from one 

Arizona county to another. Consequently, once the AVID Database is operational and in 

use by the Secretary and the County Recorders, registered Full Ballot Voters will not be 

required to independently submit DPOC to their new County Recorder, so long as their 

DPOC is in the AVID Database. 

 7. Application to Other Forms of Registration. The procedures outlined 

above for processing voter registration applications submitted without valid DPOC will 

apply equally to all forms of voter registration, including voter registration through 

designated voter registration agencies, the Federal Post Card Application (FPCA), the 
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Federal Write-In Absentee Ballot, and the In-Person EZ Voter Registration system. 

 8. Education of the Public. The Secretary shall continue to make reasonable 

efforts to better educate the citizens of Arizona concerning their opportunities to register 

to vote, including opportunities presented by the Federal Form. The Secretary will 

provide Plaintiffs’ counsel with a copy of the planned notice that she intends to place on 

her website. Within thirty days after the entry of this Consent Decree, the Secretary shall: 

a. Update her website to explain that: 

i. the State Form requires valid DPOC for state elections only; 

ii. submission of a sufficiently complete State Form with valid DPOC will 

make the applicant a Full Ballot Voter; 

iii. submission of a sufficiently complete State Form without DPOC will 

make the applicant a Fed Only Voter; 

iv. the Federal Form does not require DPOC;  

v. submission of the Federal Form without valid DPOC will make the 

applicant a Fed Only Voter; and 

vi. submission of the Federal Form with valid DPOC will make the 

applicant a Full Ballot Voter. 

b. Provide guidance to the County Recorders that they should provide the 

information required in this Section 8 on their websites; 

c. Notify ADOT, DHS, AHCCCS, and DES of the changes in voter 

registration procedures outlined in this Consent Decree; 

d. Within four months after the entry of this Consent Decree, the Secretary 

shall create a new State Form that explains that citizens who do not submit DPOC with 

their registration forms will be registered only for federal elections until the appropriate 

proof of citizenship is provided or acquired. The Secretary will provide notice to 

Plaintiffs’ counsel regarding the form of the explanation described in the previous 

sentence. The Secretary will create the new State Form within three months if the 

Secretary determines that it is possible to do so. The Secretary shall provide guidance to 

the County Recorders and all State Offices that disseminate voter registration forms, 
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including designated voter registration agencies, that they should utilize the new State 

Form as soon as practicable. See A.R.S. § 16-352(C). Within thirty days after entry of 

the Consent Decree, the Secretary will provide written notice to the County Recorders 

that there will be changes made to the State Form within four months after the date the 

Consent Decree was entered.   

 10. Continuing Jurisdiction. The Court shall retain jurisdiction over this 

action until December 31, 2020 to enter such further relief as may be necessary for the 

effectuation of the terms of this Consent Decree.  

 11. Attorneys’ Fees and Costs. The Parties will continue to confer regarding 

what amount, if any, the State Defendants should pay to Plaintiffs for their attorneys’ 

fees and costs. If the Parties are unable to agree privately upon payment of fees and 

costs, Plaintiffs will file a motion for attorneys’ fees and costs pursuant to 42 U.S.C. § 

1988 within forty-five days after entry of this consent decree.  

 The Clerk of Court is directed to terminate this action. 

 Dated this 18th day of June, 2018. 
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MARK BRNOVICH 
ATrORNlY G lNERAL 

The Honorable Katie Hobbs 
Arizona Secretary of State 
1700 W. Washington, 7th Floor 
Phoenix, Arizona 85007 

Dear Secretary Hobbs: 

OFFICE OF THE AnoRNEY GENERAL 

STATE OF ARIZONA 

December I 0, 202 I 

I am in receipt of your letter regarding the Elections Procedures Manual (EPM). I have carefully reviewed 

the draft EPM and, as I informed you yesterday through Tim La Sota, it must be changed in order to comply with 
state law and receive our approval. 

As Arizona's Chief Legal Officer, I have a responsibility to assure that the EPM conforms to the law. As a 

reminder, election officials who violate its provisions (which are hundreds of pages long) are guilty of a class 2 
misdemeanor. Through the red-lined document provided to you yesterday, I have provided clear direction on what 

changes need to be made to assure the EPM does not unnecessarily expose election officials and workers to 

criminal penalties. 

You reference our interaction two years ago when finalizing the 2019 EPM and criticize me for hiring 
outside counsel to assist with this effort. We were forced to hire independent counsel, however, as a direct result of 

your unprecedented decision to file a bar complaint, not only against me but also against many attorneys in our 
office. I will not place our attorneys' law licenses in jeopardy based on your insinuations. You cannot insist that 

our office perform certain functions and then turn around and allege our lawyers are unethica l for doing their jobs. 

I wi ll, of course, continue to defend om important election integrity laws, as illustrated by my victory 
earlier this year at the U.S. Supreme Court in Bmovich v. Democratic National Commillee, which rejected a 

partisan challenge to our comtnon-sense laws that prohibit ballot harvesting and require precinct-based voting. Just 

this week the Ninth Circu it Court of Appeals upheld our law that requires early ballots be signed before the polls 

close on Election Day. In light of those decisions, and consistent with applicable statutes, I hope you will act to 

ensme our future elections are administered with integrity and professionalism. 

Once again, I will be pleased to approve the EPM with the changes outlined 111 my correspondence 

yesterday. I hope you have a Merry Christmas and a Happy New Year. 

Sincerely, 

Mark Brnovich 
Attorney General 

2005 N ORTH CENTRAL AVENUF, PHOENIX, ARIZONA 85004 • P HONE 602.542.4266 • FAX 602.542.4085 • IWI\V.AZAG .GOV 





4/27/22, 4:04 PM Mail - Bo Dul - Outlook

https://outlook.office.com/mail/bdul@azsos.gov/id/AAQkADlkNDE5NjE5LWUyZmQtNGJlYi04OWZlLWNkNmQ2Mzg4YzA1ZQAQAKy2V92kbU%2F3n9… 1/2

AG's revisions to EPM - Pima comments

Pamela Franklin <pamela.franklin@recorder.pima.gov>
Wed 12/15/2021 4:21 PM

To: Bo Dul <bdul@azsos.gov>
Cc: Exec-Admin <execadmin@recorder.pima.gov>
Hi, Bo,
 
I just wanted to formalize our comments on the AG’s revisions to the EPM.
 
First, we do agree that the manual is essen�al to maintaining consistency throughout the state.  That consistency
protects us all. Losing whole sec�ons of the manual will be very difficult for the coun�es to manage, par�cularly
with the amount of new legisla�on subject to interpreta�on. We would, of course, work closely with our county
a�orney, but not having the EPM to back up all of the coun�es doing things consistently will be a huge loss.
 
Specific areas that I have ques�ons on are:
1. Taking out sec�ons that apply to complying with Federal statutes, par�cularly where ARS is silent, par�cularly
as it relates to list maintenance required by NVRA and UOCAVA.
 
2. It would be helpful to know which sec�ons the AG has deleted that were already approved in the 2019 version
and which are new sec�ons that were added or changed in the 2021 version.
 
3. Taking out the sec�ons that relate to implementa�on of legal se�lements and court orders since the last
manual is also problema�c for us.
 
4. On page 53, removing the sentence allowing the County Recorder to send a ballot by mail for requests received
a�er the 11th day before an elec�on if we have �me – does removing this sec�on mean that this would absolutely
NOT be allowed?
 
5. Same for the sentence at the top of page 54 regarding an AEVL request.
 
6. Removed on page 54: any other wri�en request with the minimum required informa�on.  Does this mean that
it must be on an official form?
 
7. Same as #6 above for the language to add to AEVL on page 55.
 
8. Removal on page 58 of some of the items to go on the 90 day no�ce: Does this mean that we cannot include
these items or just that they’re not required? Removed item #6 (to not send a ballot for the upcoming elec�ons)
but le� that in on what the voter can do right below that. Conflicts.
 
9. Removal on page 62 of ballot drop off loca�on. Are they saying that the only place to drop off a ballot on
elec�on day is at a polling loca�on? Or just that we shouldn’t include it in the instruc�ons to voters??
 
10. The “discussion with Governor’s Office” regarding unstaffed drop boxes contravening ARS 16-1005 (E) is very
concerning.  In Pima we have not used unstaffed boxes in the past but are in the process of pu�ng them in place,
possibly for 2022. 16-1005 (E) talks about drop off loca�ons “established and staffed by elec�on officials”.
(emphasis mine). I assume this is what they’re referring to. Thoughts?
 
11. Removing sentence on top of page 69 – this would seem to be a good example of what’s in the first sentence.
 
12. I would assume that taking out the first part of “challenges to early ballots on page 74 would NOT negate the
necessity of ge�ng the challenge prior to the opening of the affidavit.  The challenge would be moot if the ballot
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and affidavit were already separated.
 
13. Does taking out the language regarding not needing to do signature verifica�on of early ballots cast in person
(as they provided ID) mean that we must signature verify those ballots? (page 75 at bo�om)
 
Please let me know if you have any ques�ons on any of this. Thanks for all of your hard work on the manual. We
do appreciate it.
 
Thanks,
Pam
 
Pamela Franklin
Pima County Recorder’s Office
Chief Deputy Recorder
520-724-4356
 
Upcoming Out of Office 12/20/21 – 12/27/21
 





 
 

The Honorable Mark Brnovich      December 17, 2021 

Attorney General 

2005 North Central Avenue 

Phoenix, AZ 85004 

 

 Re: Response to AGO Review of the 2021 Elections Procedures Manual  

 

Mr. Brnovich,  

 

My Office has reviewed your proposed edits to the draft Election Procedures Manual that I 

submitted on October 1.  

 

In total, your demands slash close to a third of the Manual—deleting large swaths, the vast 

majority of which you and the Governor approved in 2019 and most of which have been part of 

the Manual for much longer than that. There is no legal basis for these wholesale deletions, and 

they contravene the purpose of the Manual itself, leaving large gaps in election procedures, 

introducing inconsistency to longstanding processes, and creating unnecessary uncertainty and 

risk for election officials on the cusp of an election year that will already be challenging due to 

redistricting. Appendix A identifies just some examples of the most problematic deletions.  

 

While I can’t agree to all these edits, I am willing to accept some of your suggestions in an effort 

at compromise, even though I do not agree that the provisions “exceed the scope of the 

Secretary’s statutory authorization or contravene an election statute’s purpose.” Examples are 

described in Appendix B. Your remaining edits require additional discussion.  

 

The Manual is an important component of election integrity in Arizona—one that ensures that 

elections across our state are run uniformly and efficiently. An up-to-date Manual protects the 

integrity of our elections.  

 

The statutory deadline for your approval of the Manual is December 31, two weeks from today.  

While it’s unfortunate that your participation thus far has been both late and lacking in 

substance, it’s my hope that we can spend the next two weeks productively working together to 

reach agreement on an updated Manual. Even as the holidays quickly approach, my Office is 

prepared to get the job done on behalf of Arizona’s voters and election officials. Please let me 

know when you are prepared to discuss these issues further.  

 

Sincerely, 

 

 

 

  

Katie Hobbs 

Arizona Secretary of State 
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APPENDIX A  

EXAMPLES OF UNACCEPTABLE DELETIONS 

 

1. Voter Registration (Chapter 1) 

You demand deletion of the majority of Chapter 1, which covers the voter registration process. 

While you repeatedly claim that the struck provisions “exceed the scope of the Secretary’s 

statutory authorization or contravene an election statute’s purpose,” this assertion is meritless. 

First, voter registration is plainly within the Secretary’s statutory authorization, and you 

provide no meaningful explanation of why you believe this topic is unsuitable for inclusion in 

the EPM, nor do you cite any statute with which the provisions conflict. A.R.S. § 16-452(A) states 

that the Secretary “shall prescribe rules to achieve and maintain the maximum degree of 

correctness, impartiality, uniformity and efficiency on the procedures for early voting and 

voting, and of producing, distributing, collecting, counting, tabulating and storing ballots.” 

Because voter registration is a prerequisite to voting for every Arizonan, pursuing the statutory 

goals of the EPM necessarily begins with the registration process. Promulgating rules for 

consistent voter registration across the state promotes consistent voting opportunities and 

procedures. Indeed, voter registration has long been a significant part of the EPM, at least as 

far back as 2006, when your Chief Deputy, Joe Kanefield, was the State Elections Director under 

then-Secretary of State Jan Brewer.  

Even if voter registration procedures did exceed the scope of the Secretary’s rulemaking 

authority (they do not), your comments misconstrue McKenna v. Soto, 481 P.3d 695 (Ariz. 2021) 

and Leach v. Hobbs, 483 P.3d 194 (Ariz. 2021). You imply that anything within the EPM that 

does not fall within the Secretary’s express statutory authorization must be removed. But 

neither McKenna nor Leach support this conclusion. Leach merely reiterated the rule from 

McKenna that “an EPM regulation that exceeds the scope of its statutory authorization or 

contravenes an election statute’s purpose does not have the force of law.” 483 P.3d at 198. In 

McKenna, the Arizona Supreme Court explicitly noted that the EPM may contain guidance 

outside of the topics outlined in A.R.S. § 16-452(A). 481 P.3d at 699. And while such an EPM 

provision lacks the force of law, it “acts as guidance.” Id.  

The role of such guidance should not be understated. One of the principal functions of the EPM 

is to serve as a reference for the 15 counties in administering elections. Accordingly, the EPM is 

organized in a manner that instructs election officials on their duties in a logical and 

comprehensible format. For example, much of Chapter 1 simply restates the statutory 

requirements for voter registration. The EPM does not need to give these provisions the force of 

law, because the Arizona Revised Statutes already do. Striking these sections from the EPM 

therefore does nothing to change election officials’ obligations, but instead robs them of the 

efficiency and convenience of having the rules laid out clearly within the practical framework of 

election administration. The EPM provides election officials with important context for election 

provisions, even when that context includes nonbinding guidance. Similarly, it contains 

numerous “best practices” that it never attempts to give the full force of law. It deliberately does 

so through the use of permissive language such as “should” and “may.” This allows the counties 

to consider whether and how to integrate these practices into their duties, thereby fostering 

better election administration.  

Your wholesale deletions from Chapter 1 would also interfere with duties imposed by the courts 
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and by federal law. The sections you have identified for removal include those created by the 

consent decree in League of United Latin American Citizens of Arizona (LULAC) v. Reagan, 

2:17-cv-04102-DGC, Doc. 37 (D. Ariz. June 18, 2018) (the “LULAC Consent Decree”). The 

LULAC Consent Decree mandated that its terms be incorporated into the EPM. LULAC 

Consent Decree at 7–8. Those terms require processing the state and federal voter registrations 

consistently, including registering applicants who do not provide DPOC but are otherwise 

qualified as “federal only” voters, searching AZMVD records for DPOC of such registrants, and 

allowing voters to become “full ballot” voters by submitting DPOC by the Thursday before the 

election. Id. at 8–12. Removing these provisions from the EPM would violate the LULAC 

Consent Decree and invite further litigation on the matter. You should be well aware of this 

problem: you represented then-Secretary of State Michele Reagan in this litigation and in 

negotiating the Consent Decree, and you subsequently approved the required EPM provisions 

twice: in a 2019 addendum to the 2014 EPM, and in the 2019 EPM. Reversing course now shows 

a reckless disregard for the rules that you helped create and that election officials have dutifully 

observed since their enactment in the EPM. 

The sections you have identified for removal also include provisions relating to the Secretary’s 

duties as Arizona’s chief election official under federal law. A.R.S. § 16-142(A) designates the 

Secretary as the chief state election officer responsible for administering the National Voter 

Registration Act (NVRA) and Uniformed and Overseas Citizens Absentee Voting Act 

(UOCAVA). For example, the NVRA requires the Secretary to coordinate with local jurisdictions 

and ensure compliance with its voter registration list maintenance provisions. See 52 U.S.C. § 

20507(a)–(g). Chapter 1, Section VIII of the EPM details the corresponding process. To a broader 

extent, the EPM explains what federal law requires of the counties for voter registration under 

the NVRA, UOCAVA, and the Help America Vote Act (HAVA). It promotes uniformity by 

integrating these requirements with the state process. As a result, the counties receive a 

comprehensive guide upon which they can rely. Therefore, widescale deletions within Chapter 

1 will result in inconsistency in voter registration procedures that unacceptably contravenes 

state and federal law, as well as the purpose of the EPM. 

2. Voting Equipment Certification (Chapter 4, Section I) 

You demand deletion of all of Chapter 4, Section 1 on Voting Equipment Certification, again 

stating “[t]he proposed regulations exceed the scope of the Secretary’s statutory authorization 

or contravene an election statute’s purpose.” Again, it is unclear whether you believe the 

Secretary has no authority to address voting equipment certification in the EPM at all, or 

whether you agree it can be addressed in the EPM, but believe the content of the entire section 

violates some statute (even though you cite none). In any case, neither objection has merit.  

The procedures for state certification of voting and tabulation equipment fall squarely within 

the statutory authorization for the EPM. In addition to the authorization in A.R.S. § 16-452(A) 

for procedures to ensure “the maximum degree of correctness, impartiality, uniformity and 

efficiency” for voting, counting, and tabulating ballots, A.R.S. § 16-449(B) specifically states that 

the EPM “shall include procedures for . . . the electronic scanning of ballots and any other 

matters necessary to ensure the maximum degree of correctness, impartially and uniformity in 

the administration of an electronic ballot tabulation system.” This necessarily includes 

procedures for certification, which ensures that only electronic tabulation systems that comply 

with federal and state law are used in Arizona elections. Indeed, the original iteration of what 

eventually became the current statutory mandate for the EPM required “supplementary 

instructions and procedures for the safe and efficient use of electronic voting systems . . . .” H.B. 

204, 27th Leg., 2d Reg. Sess. (Ariz. 1966), 1966 Session Laws Ch. 92, § 1.  And EPMs at least as 
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far back as 2006 included procedures on voting equipment certification.  

As to the content of the section, while minor clarifying edits were made in the 2021 draft, the 

section is almost entirely identical to what you and the Governor approved in the 2019 EPM.1 I 

trust that you did not believe the section violated Arizona law or “contravened an election 

statute’s purpose” when you approved it in 2019. There has been no change in law as to voting 

equipment certification that would render the section unlawful now when it wasn’t in 2019. 

Indeed, in addition to being legally indefensible, your demand to delete this section will create 

unnecessary uncertainty and pose a threat to the security and integrity of the voting systems 

used in Arizona elections. Having clear, enforceable procedures in place for certifying voting and 

ballot tabulation systems is a critical component of how we secure Arizona’s elections and there 

is no justifiable reason for suddenly discarding these procedures now.         

3. Implementation of S.B. 1485 and S.B. 1530 (Chapter 2, Sections I(B) and (C)) 

A.R.S. § 16-452(A) clearly states that the EPM shall include rules relating to, among other 

things, early voting and the distribution of ballots. And ensuring efficient and consistent 

implementation of new statutory requirements is one of the most important functions of an 

updated EPM. Nonetheless, you demand deletion of provisions in Chapter 2 relating to two new 

early voting laws enacted in the last legislative session: S.B. 1485 and S.B. 1530. You cite no 

specific statute that you believe these provisions violate and you’ve provided no meaningful 

explanation of why or how these provisions “contravene an election statute’s purpose.” Indeed, 

none exists. Deleting these provisions contravenes the EPM’s purpose and would simply hinder 

Arizona election officials’ ability to effectively and consistently implement the new statutory 

requirements.  

4. AEVL Request Forms and Minimum Requirements (Chapter 2)  

You demand removal of provisions in Chapter 2, Section I(B) specifying that a voter may request 

to be placed on the Active Early Voting List (AEVL) by “[m]aking any other written request that 

contains the minimum required information for an AEVL request,” and that “[i]n addition to 

the County Recorder’s or Secretary of State’s official AEVL request form, a voter may use any 

other substantially similar written document to request AEVL status.” However, while your 

comment for these deletions says “See A.R.S. § 16-544(B),” the provisions track the requirements 

in that statute exactly. A.R.S. § 16-544(B) specifies what must be included in an application to 

be placed on the AEVL, and then goes on to say: “In lieu of the application, the applicant may 

submit a written request that contains the required information.” Deleting the provisions at 

issue suggests that voters must use a formal AEVL request form to enroll, which directly 

contradicts what the statute actually says.  

 
1 One substantive update to the equipment certification section is the addition of “[l]oss of physical custody 

and control to an unauthorized or untrusted source” to the list of factors the Secretary may consider in 

reaching a preliminary decision to decertify voting equipment (see page 92 of your redline). This addition 

is based on new guidance from the Cyber and Infrastructure Security Agency (CISA). See Dept. of 

Homeland Security, CISA Insights, Chain of Custody and Critical Infrastructure Systems, available at 

https://www.cisa.gov/publication/chain-custody-and-critical-infrastructure-systems (“A break in the 

chain of custody occurring due to a non-validated organization or bad actor gaining custody or access 

increases the risk that the integrity or reliability of the asset cannot be restored.”). Any suggestion that 

this addition renders the entire certification section unlawful is absurd. There is no election statute whose 

purpose is to protect voting equipment from potential decertification despite the loss of physical custody 

and control to an unauthorized or untrusted source.  

https://www.cisa.gov/publication/chain-custody-and-critical-infrastructure-systems
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You also demand deletion of the provision stating that AEVL request forms distributed by third 

parties, such as candidates, political parties, or nonprofit organizations, “must seek all the 

information required under Chapter 2, Section (1)(B)(4).” Chapter 2, Section (1)(B)(4) in turn 

lists the required information specified in A.R.S. § 16-544(B). Further, A.R.S. § 16-544(B) 

expressly states: “An early voter request form shall conform to the requirements prescribed in 

the [EPM].”  

These deletions contravene express statutory provisions and are already causing confusion 

among county election officials. The deletions are even more inexplicable given that you and the 

Governor approved the exact same provisions for PEVL enrollment in 2019 and no relevant 

portion of the applicable law has changed since then to warrant these deletions. The deletions 

are unacceptable.  

5. Challenges to Early Ballots (Chapter 2, Section V) 

You demand deletion of the provision stating that a challenge to an early ballot must be 

submitted prior to the opening of the early ballot affidavit envelope. Although you cite to A.R.S. 

§ 16-552(D), your opposition to this provision is not only contrary to the administrability of early 

ballot challenges but also contravenes statute and the constitutional right to a secret ballot. 

A.R.S. § 16-552(D) states that an early ballot challenge must be made “before the early ballot is 

placed in the ballot box.” Subsections (F) and (G) clarify that an early election board opens the 

affidavit envelope after determining that a challenged vote is allowed, but leaves the envelope 

sealed if the challenged vote is not allowed. A challenge must therefore be raised before the 

affidavit envelope is opened, as the early election board would be unable to comply with A.R.S. 

§ 16-552(F) and (G) if a challenge were raised after. Additionally, once the affidavit envelope is 

opened, there is no way to tie the ballot back to a particular voter. Indeed, it would be 

unconstitutional for the ballot to contain any information that can link it to the voter. See Ariz. 

Const. art. VII, § 1 (noting the right to a secret ballot). As a result, attempting to match a ballot 

to its affidavit envelope after the two have been separated raises the distinct possibility of 

identifying (and possibly rejecting) the wrong ballot. This would threaten the votes of persons 

other than those being challenged. And, to the extent it’s possible, connecting a loose ballot to a 

particular voter jeopardizes the right to a secret ballot, threatening voters and election officials 

alike. See Ariz. Const. art. VII, § 1; A.R.S. § 16-1007(2).  Therefore, striking this particular EPM 

provision contravenes A.R.S. § 16-552 and the Arizona Constitution, and is unacceptable. 

6. Date and Time Calculations (Chapter 2, Section VI (Signature Cure); Chapter 

12 (Navajo Nation/Daylight Savings Time) 

 

You demand deletion of provisions in Chapter 2, Section VI specifying that, for the purposes of 

determining the applicable early ballot signature cure deadline in A.R.S. § 16-550(A): “(i) the 

PPE is considered a federal election; and (ii) for counties that operate under a four-day 

workweek, only days on which the applicable county office is open for business are considered 

business days.” You also demand deletion of a footnote in Chapter 12, Section I specifying that, 

“[a]lthough Arizona does not observe Daylight Savings Time (DST), the Navajo Nation, 

including those portions in Arizona, does. Therefore, when DST is in effect in the Navajo Nation, 

voting locations in the Navajo Nation presumptively close at 7:00 p.m. DST unless extended by 

court order.”  

These provisions clearly fall within the scope of A.R.S. § 16-452(A), because they create 

consistency in voting and early voting. By establishing rules for the early ballot signature cure 
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deadline, the EPM aims to provide all voters the same opportunity to cure their early ballot 

after an election, regardless of their county of residence. Similarly, clarifying that voting 

locations on the Navajo Nation operate on their local time guarantees that voters within the 

Navajo Nation have the same opportunity for polling hours as voters in the rest of the state.  

In fact, the signature cure period clarifications were specifically discussed at some length when 

you approved the 2019 EPM. Initially, your office sought to delete them but reconsidered after 

further discussion on the need to address these questions and the importance of establishing 

consistent practices within the state. There has been no change in law or facts that warrant 

discarding these provisions now. And while the Daylight Savings Time provision is new to the 

EPM, it simply codifies the current practice of the three affected counties—Coconino, Navajo, 

and Apache. Because of the ambiguity created by the differing time zones, removing the EPM 

provision would needlessly risk inconsistency, uncertainty, and confusion for election officials 

and voters alike.  

This is precisely the situation the EPM is intended to address; it fills gaps and clarifies 

ambiguities so that election officials and voters receive a singular interpretation and application 

of election rules. Given the threat of prosecution over modifying election dates and deadlines, it 

is more important than ever that election officials have uniform rules for calculating dates and 

deadlines when specific circumstances raise ambiguities. See A.R.S. § 16-407.03. Therefore, 

these deletions are unacceptable. 

7. Ballot Security and Chain of Custody (Chapter 13) 

 

Despite A.R.S. § 16-452(A)’s clear directive that the EPM include rules relating to the storage 

and retention of ballots, you demand removal of an update in the 2021 EPM that: (a) clarifies 

that the EPM’s ballot security and chain of custody requirements—which you and the Governor 

already approved in 2019 and which you apparently take no issue with now—apply whenever 

ballots are handled, including after the official canvass; and (b) includes a footnote referencing 

the U.S. Department of Justice’s guidance regarding federal law requirements as to ballot 

retention, security, and chain of custody. These updates provide important clarification and 

guidance to protect the security and integrity of Arizonans’ ballots and ensure compliance with 

state and federal laws. Though your cut-and-paste comment states that the updates may 

“contravene an election statute’s purpose,” you’ve cited none and there is no election statute 

whose purpose is to undermine ballot security and chain of custody. This deletion is inexplicable 

and unacceptable.   
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APPENDIX B  

EXAMPLES OF ACCEPTABLE DELETIONS 

 

1. Emergency UOCAVA Procedures (Chapter 2, Section I(F)) 

A.R.S. § 16-543(C) states that the Secretary “shall provide in the [EPM] for emergency 

procedures regarding the early balloting process for [UOCAVA voters],” which are to be 

implemented only in the event of a “national or local emergency that makes substantial 

compliance with [UOCAVA] impracticable, including occurrences of natural disasters or armed 

conflict.” There can be no dispute as to the Secretary’s authority to include emergency UOCAVA 

procedures in the EPM, but you demand deletion of the following provision:  

Should such an event cause insufficient time to receive, execute, and return a 

ballot, the deadline for the receipt of the early ballots mailed, emailed, or faxed 

back to the County Recorder will be 5:00 p.m. on the third business day after 

the election. 

This identical provision was in the 2019 EPM that you and the Governor approved, as well as 

EPMs going as far back as 2006 and 2007. Removing this provision will make it needlessly 

harder for UOCAVA voters—including overseas military voters risking their lives for our 

country—to exercise their right to vote during a national or local emergency. There is no 

statutory deadline for UOCAVA voters to return early ballots in times of emergency. Instead, 

A.R.S. § 16-543(C) expressly directs the Secretary to spell out such emergency procedures and 

we believe these longstanding procedures remain lawful. In any case, we can agree to accept 

this deletion in an effort at compromise and to avoid any allegation of conflict with A.R.S. § 16-

407.03. But I invite you to join my Office in urging the legislature to codify this longstanding 

EPM provision into law to prevent an unjustified regression in access to the right to vote for our 

service members in times of emergency. 

2. Candidate Nomination (Chapter 6) 

You demand deletion of all of Chapter 6 on Candidate Nomination, stating that “[t]he proposed 

regulations exceed the scope of the Secretary’s statutory authorization or contravene an election 

statute’s purpose,” but again citing no statute that is being contravened. We agree that there is 

no express statutory authorization for rulemaking on candidate nomination in the EPM. 

However, based on the Arizona Supreme Court’s decision in McKenna v. Soto, any such 

provisions that “do not have any other basis in statute,” i.e., they expand upon, rather than 

simply state, existing statutory requirements, “do[] not have the force of law, and simply acts 

as guidance.” McKenna v. Soto, 481 P.3d 695, 699 (Ariz. 2021). No authority requires these 

sections be removed. Indeed, the Court in McKenna expressly contemplates such provisions 

being in the EPM—as nonbinding guidance. In any case, the vast majority of what is in Chapter 

6 simply describes, often verbatim, what is required by the cited statutory provision, and after 

the McKenna decision, my Office went through the chapter to ensure that any statements not 

expressly required by statute are clearly phrased as recommendations rather than 

requirements. The chapter contains useful information for filing officers and candidates alike, 

and because no authority requires removal of these provisions and the content of the chapter 

was already approved by you and the Governor in 2019, we would prefer to keep the chapter. 

But again, in an effort towards compromise, we can agree to accept this deletion.  
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3. Signature Gathering and Verification Requirements (Chapter 14, Section III) 

You demand deletion of Chapter 14, Section III on Signature Gathering and Verification 

Requirements, but again cite no statute that is being contravened. This section was approved 

by you and the Governor in 2019. In the 2021 draft, only minor modifications were made to the 

paragraph discussing qualified electors who require assistance in completing and/or signing a 

petition due to a physical disability, and these updates were based on recommendations from 

the Center for Disability Law. We believe this section provides useful guidance consistent with 

the cited statutes. But again, in an effort towards compromise, we can agree to accept this 

deletion.  

4. Political Party Recognition (Chapter 15) 

You demand deletion of all of Chapter 15 on Political Party Recognition, but again cite no statute 

that is being contravened. As with Chapter 6 on Candidate Nomination, we agree that there is 

no express statutory authorization for rulemaking on political party recognition in the EPM. As 

with Chapter 6, because no authority requires removal of the provisions, the chapter simply 

describes existing statutory requirements or makes clear when a provision is nonbinding 

guidance, and the content of the chapter was already approved by you and the Governor in 2019, 

we would prefer to keep the chapter. But again, in an effort towards compromise, we are willing 

to accept this deletion. 

5. Campaign Finance Enforcement (Chapter 16, Section II(D)-(E)) 

You demand deletion of Chapter 16, Section II(D) and (E) on Decision by the Enforcement 

Officer and Response to Notice of Violation, but again cite no statute that is being contravened. 

Sections essentially identical to these were approved by you and the Governor in 2019. We 

believe this section provides useful guidance consistent with the cited statutes, but again, in an 

effort towards compromise, can agree to accept this deletion. 

 

 





MARK BRNOVICH 
A HORNEY GENERAL 

The Honorable Katie Hobbs 
Arizona Secretary of State 
1700 W. Washington, 7th Floor 
Phoenix, Arizona 85007 

Dear Secretary Hobbs: 

OFFICE OF THE ATTORNEY GENERAL 
STATE OF ARIZONA 

December 22, 2021 

I am in receipt of your letter dated December 17, 2021, regarding the Elections 
Procedures Manual (EPM). I previously set forth my position to you in my letter to you dated 
December 9, 2021. In that letter I made clear what changes need to be made to assure the EPM 
complies with the law and does not unnecessarily expose election officials and workers to 
criminal penalties. I appreciate that you agree with many of these changes. 

However, in accordance with my independent statutory obligation to review the manual 
as Arizona's chief legal officer, I reiterate once again that I will only approve the EPM with the 
changes outlined in my December 9, 2021 correspondence. 

Finally, because of your unprecedented decision to file a bar complaint against me and 
many attorneys in our office, I must refrain from addressing your legal arguments and discussing 
this matter further with you. Once again, I hope you have a Merry Christmas and a Happy New 
Year. 

Sincerely, 

Mark Brnovich 
Attorney General 

' 
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December 23, 2021 

To:  County Recorders and County Election Directors 

Re:  2021 Elections Procedures Manual  

Colleagues,  

Thank you for your work on the 2021 Elections Procedures Manual (EPM). Officials from all 15 

counties spent countless hours working to ensure we had an EPM that maintained the “the 

maximum degree of correctness, impartiality, uniformity and efficiency on the procedures for early 

voting and voting, and of producing, distributing, collecting, counting, tabulating and storing 

ballots,” among many other topics required by law to be addressed in the EPM. A.R.S. § 16-452(A).  

Unfortunately, Attorney General Mark Brnovich informed me last night that he has no intention 

of working in good faith to approve a new Manual this year. In fact, the Attorney General seems 

comfortable blaming his prior unethical behavior for his current unwillingness to fulfill his 

statutory obligation as to the EPM, even though the two have no rational connection to each other. 

And though statute requires my Office to “consult…with each county board of supervisors or other 

officer in charge of elections” as part of this process, it places no similar requirement on the 

Attorney General to consider the expertise of election officials.  His comments make it clear that 

he would benefit greatly from such expertise. Nevertheless, I’m grateful that many of you tried to 

open a productive dialogue with Mr. Brnovich.  

While this setback is unfortunate, the past election cycle taught us that, working together, we can 

overcome any obstacle—including the intransigence of politicians—and administer free and fair 

elections pursuant to Arizona laws and procedures. Indeed, it was our hard work during 2019 that 

gave us an EPM that remains relevant, though now not fully up-to-date. I look forward to continued 

discussions over the coming months about how we can work together to ensure that all voters in 

Arizona can participate in elections that are uniform, efficient, and faithful to Arizona law despite 

the Attorney General’s refusal to fulfill his statutory duties in good faith.  

I told Mr. Brnovich last week that my Office was prepared to work through the holidays to “get the 

job done on behalf of Arizona’s voters and election officials.” As it’s now clear his Office is not 

prepared or willing to do the same, I wish you all Happy Holidays and hope you get some rest 

ahead of the election year that approaches. I know we all need it. 

Sincerely, 

 

 

 

Katie Hobbs 

Arizona Secretary of State 





 

 

December 31, 2021 

The Honorable Katie Hobbs 
Arizona Secretary of State 
1700 West Washington Street, 7th Floor 
Phoenix, AZ 85007 
 

Dear Secretary Hobbs: 

The Governor’s office has reviewed the 2021 version of the Arizona Secretary of State Elections Procedures Manual (2021 EPM) that you 
submitted for approval on October 1, 2021. Due to the lack of agreement on proposed revisions between you and the Attorney General, there is 
no action for the Governor to take at this time. 

After completing his legal review of the EPM, the Attorney General submitted edits of the EPM to your office on December 9, 2021 and 
subsequently correspondence between the two of you have not resulted in agreement on whether certain revisions should be included or not.  

The Governor believes election  integrity is paramount. An accurate and updated EPM ensures both consistency throughout our 15 counties and 
predictability for our electorate. However, given that the EPM carries with it the force of law, the first objective must always be compliance 
with the law by ensuring that the executive branch is not straying into the responsibilities of the legislature.  

In 2021, the historic landscape under which the EPM has been implemented was changed following the decision by the Arizona Supreme Court 
in Leach v. Hobbs, 483 P.3d 194 (Ariz. 2021). As the court clearly articulated in that case, “an EPM regulation that exceeds the scope of its 
statutory authorization or contravenes an election statute's purpose does not have the force of law,” Id. at 198. It is through this lens that any 
approval of the EPM must be viewed. 

Our office recognizes that there were positive additions made to the 2019 EPM in the 2021 draft EPM, and we were encouraged to see new 
provisions related to security procedures and ballot chain-of-custody procedures. For that reason, the Governor encourages the legislature to 
address any policy matters that exist as the result of the inability to gain approval of the 2021 EPM to ensure the continued integrity of Arizona’s 
elections and assist our local officials in providing consistency throughout the state in the operation of elections. 

 

Sincerely, 

 

Anni L. Foster 
General Counsel 
Office of Governor Douglas A. Ducey 
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