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STATE OF ARIZONA, COUNTY OF YAVAPAI

STATE OF ARIZONA, V1300CR201080049
Plaintiff, STATE’S RESPONSE TO
DEFENDANT’S
Vs. MOTION FOR JUDGMENT
OF ACQUITTAL PURSUANT
JAMES ARTHUR RAY, TO ARIZ. R. CRIM. P. 20
Defendant. (The Honorable Warren Darrow)

Comes now the State of Arizona, through undersigned counsel, and respectfully provides
the following Response to Defendant’s Motion for Judgment of Acquittal Pursuant to Ariz. R.
Crim. P. 20. As explained in the following Memorandum of Points and Authorities, there is
clearly substantial evidence pursuant to Rule 20 to support Defendant’s convictions for three
counts of Reckless Manslaughter.

RESPECTFULLY submitted this 6™ day of June, 2011.
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MEMORANDUM OF POINTS AND AUTHORITIES

I. Substantial Evidence Warrants Conviction for 3 Counts of
Manslaughter

To return verdicts of manslaughter, the jury must find beyond a reasonable doubt that
Defendant caused the deaths of Kirby Brown, James Shore and Liz Neuman, that he was aware
that his conduct posed a substantial and unjustifiable risk of death, that he consciously
disregarded that risk, and that his disregard of the risk was a gross deviation from the standard of
conduct that a reasonable person would observe in that situation. In determining whether to grant
a Rule 20 motion, this court must consider all of the evidence in the light most favorable to the
State and draw all reasonable inferences against Defendant. State v. Clifton, 134 Ariz. 345, 348,
656 P.2d 634, 637 (App. 1982). The trial court should only grant a Rule 20 motion if there is no
substantial evidence to support a conviction under any reasonable construction of the evidence.
State v. Jones, 188 Ariz. 388, 394, 937 P.2d 310, 316 (1997).

Defendant’s heat endurance challenge, his version of a sweat lodge ceremony, was held at
the end of a five-day event for which he charged approximately $10,000 per participant. The
sweat lodge itself, a low wooden frame covered in blankets and tarps that entrapped the heat and
allowed minimal air circulation, was the same sweat lodge Defendant had used for his event in
2008, and similar to the tents used by Defendant between 2003 and 2007 for his event.
Defendant’s challenge, the culminating event of the week, consisted of crowding approximately
fifty-six people together in the enclosed, tight, super-heated space for more than two hours.
Defendant conducted eight rounds, adding hot rocks and buckets of water between each round to
create extreme heat and humidity. Defendant told participants that in order to get the most from
their investment, they should participate 100% and “play full on.” Defendant promised

participants he would facilitate their “enlightenment” and their “breakthroughs” through the
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activities of the week. Defendant conducted all the activities of the week, preparing his
participants for the ultimate event, the heat endurance challenge. By Defendant’s own admission,
his conduct throughout the week was intended to and did wear participants down, “to get them
less grounded” in order to have “an altered experience.” Defendant told them that they would
have “threshold experiences” that would be uncomfortable but were necessary to grow in
capacity. He promised them they would leave changed people.

This Court heard uncontested testimony about the specific events of the week and
testimony from witnesses who described the effect of those events on their state of mind as they
participated in Defendant’s heat endurance challenge. Uncontested trial testimony established that
for many of the participants, the events of the week were a surprise. Uncontested trial testimony
established that Defendant told participants his seminar was “an accelerated learning program”
and they should not waste time sleeping. The head shaving event, in which both Kirby Brown and
James Shore participated, was symbolic of “playing full on.” The “Code of Silence” and the
Samurai Game taught participants — and the victims — to obey Defendant and that there were
consequences for your teammates if you disobeyed him. Several witnesses testified that when a
participant did not play full on, they were chastised. The Vision Quest — thirty-six hours without
food or water, restrictions on movement and confinement to a small circle — reinforced absolute
obedience in order to get the most from the event. Defendant emphasized all week that
participants should allow others to have their own experience, to “let them have their own
journey,” and ignore the instinct to help others in distress. Many witnesses testified how they
were tired, hungry, exhausted, mentally weak and fully conditioned to follow Defendant’s
directions by the time they entered his final event, the sweat lodge, the extreme heat endurance

challenge.
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The jurors heard the recording of Defendant’s briefing before his heat endurance
challenge, and heard him brag that his was “not a weenie-ass lodge like everyone else.” ' Exhibit
A, Transcript of Defendant’s Pre-Sweat Lodge Briefing, para. 7. The jury heard Defendant’s own
words when he told participants the sweat lodge was “a way to prove to yourself and to prove to
the universe that you’re willing to do whatever it takes to truly accomplish the intention you’ve
said is most important to youw.” Id. at para. 1. The jury heard Defendant’s own words when he
told participants “when you have faced your own death you stared it in the eyes and you’ve
overcome it, then life’s never the same, it’s really not.” Id. at para.7. The jury heard Defendant’s
own words when he instructed participants “you’ve got to just, you’ve got to surrender to it and
you’ve got to get into the sacred space.” Id. at para. 20. The jurors heard Defendant’s own words
when he told participants “if you choose to play full on which I’m gonna challenge you to do,
you’re gonna have one of the most intense altered states you’ve ever had in your entire life and
may ever have in your entire life.” Id. at para. 4. The jurors heard Defendant’s reassurances of
when he said “you can do this. You can do this regardless of whether you think you can. We’ve
been doing this for years, you can do this. It is a matter of whether or not you will.” Id. at para.
22. The jurors heard Defendant’s own words when he promised them “You will feel as if you’re
going to die. I guarantee that. But you see the true spiritual warrior has conquered death and
therefore has no fear and no enemies in this lifetime or the next because the greatest fear that
youw’ll every experience if the fear of what, death. You will have to get to a point where you

surrender and it’s okay to die.” Id, at para. 4.

! Attached as Exhibit A for the Court’s convenience is a transcript of the briefing. The audio of
the briefing is Trial Exhibit 747.
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The jurors heard Defendant’s own words when he told his participants “and so you cannot
leave during a round.” Id. at para. 29. The jurors heard Defendant’s own words when he told his
participants “that means you don’t talk over me, you don’t say anything unless you’re asked to
say anything.” Id. at para. 11. While participants who were conscious and able to move were
arguably free to leave the tent between rounds, many participants were unable to do so by reason
of their altered mental status, the hallmark of heat stroke, including unconsciousness. Some
witnesses testified they felt obligated or bullied to stay in as a result of the events of the week that
preceded the heat endurance challenge. Others testified they were influenced by their financial
investment of $10,000 to stay in the super-heated environment in hopes of achieving the
“breakthrough” marketed to them by Defendant. All participants testified they trusted
Defendant’s assurances they could make it through all the rounds and that it was safe to ignore
their bodies’ signs of distress. At least one participant, Dawn Gordon, testified she understood the
sweat lodge event could cause death but trusted Defendant that he would keep her and others safe.

The audio of Defendant’s pre-sweat lodge briefing is uncontroverted evidence that
Defendant knew participants would not rely on their own instincts as to the potential serious harm
to themselves or others and is compelling evidence of his culpable mental state of recklessness.
Defendant was “consciously disregarding a substantial and unjustifiable risk that the persons
being exposed to intense heat and potentially fatal conditions would ignore their own physical
symptoms (and the signs of distress in others) in reliance on the Defendant’s assurances and in
obedience to his directions during the ceremony.” Court’s Ruling on Defendant’s Motion to
Exclude Audio Recordings of 2009 Spiritual Warrior Seminar Events, 2/28/11 at 2.

Defendant’s actions controlled every aspect of the “ceremony,” which Defendant chose to

hold in the sweat lodge at Angel Valley. Defendant controlled the number of rounds; he
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controlled the length of each round; he controlled the length of time for his entire event; he
controlled the heat inside the tent by controlling the number of rocks brought in for each round;
he controlled the hot steam inside the tent by the amount of water he poured on the hot rocks; he
controlled how much heat would escape and how much fresh air could enter the tent by
controlling how long the flap was open in between each round; and he controlled when the flap
would open and when it would close.

Defendant intended everything to occur that occurred, except death. Defendant
intentionally used heat and humidity to create an altered mental status in his participants.
Defendant knew and intended that the victims would experience physical effects and mental
status changes from the heat and, specifically, that they would experience an altered mental status,
including losing consciousness. Defendant intentionally induced heat stroke to take participants to
the edge of death, to show them the altered experience of near-death. Dennis Mehraver testified
that when the ceremony was over, he said to Defendant: “James, I think I died.” With a smile on
his face, Defendant replied: “You were reborn; go take a shower and get cleaned up.”2 This
statement was made by Defendant after the event in an environment described by many as
“chaos,” “mass suicide,” and a “MASH” scene.

Several witnesses testified that they called out or heard others call out with concern for the
well-being of both Kirby Brown and Liz Neuman. Witnesses also testified that Defendant
responded to both situations, acknowledging the statements of concern. In spite of this
knowledge, and Defendant’s knowledge of the growing distress of many participants as each

round progressed, Defendant did not check up on any participants or stop his event, and instead,

2 All references to trial testimony are based upon the State’s notes of trial testimony and a good
faith belief as to the testimony of witnesses. The State did not purchase a complete transcript of
the trial testimony.
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continued to create more deadly heat by bringing in more heated rocks, more water and more
steam to the already super-heated environment.

Apparently alarmed at the large number of stones called for by Defendant before the 5t
round, Megan Fredrickson, Defendant’s employee, warned him: “James, these people are your
responsibility.” Nonetheless and aware that participants had passed out inside the sweat lodge and
lay there unconscious, Defendant continued to act — to introduce more heat, more water, more
steam, exhorting participants to stay in and ignore their bodies’ signs of impending heat illness
(“you are more than that; you are more than your body”) — thereby creating more heat, more
humidity, and more carbon dioxide.

The State has proven beyond a reasonable doubt that the three victims died as a result of
exposure to the heat. The evidence also shows that the air inside the sweat lodge was
compromised due to carbon dioxide, high humidity and lack of circulation. All of the State’s
medical experts testified to a medical degree of certainty that the three victims died as a result of
exposure to the heat. Dr. Dickson, who reviewed all the medical records, the law enforcement
reports, and examined all other possible causes of death such as toxins or organophosphates,
unequivocally testified the victims died of heat stroke or as a result of heat stroke. Evidence that
many sweat lodge ceremonies have been conducted in the same sweat lodge at other times and
that the only time participants experience significant distress is when Defendant runs the event is
proof that some unknown event, such as toxins, did not cause the deaths. Finally, the State has
proven beyond a reasonable doubt that the Hamiltons used very few chemicals on their property,
and used mo chemicals containing organophosphates. Dr. Dickson, the only doctor who has
treated patients with organophosphate poisoning, testified that while a few of the symptoms for

heat stroke may overlap with symptoms of organophosphate poisoning, the two illnesses are not
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mistaken; death due to organophosphate poisoning occurs when the patient drowns in the excess
saliva produced. Many witnesses who fell ill lay on the backs during the event; many patients
were strapped to gurneys on their backs; the three victims were strapped to gurneys on their
backs; not a single patient subsequently drowned in their saliva.

The only two people who were not rendered unconscious in the back area of the sweat
lodge during the heat endurance challenge were Mark Rock and Dawn Gordon, both of whom had
access to outside air every time Mr. Rock lifted the flap. Everyone else in that immediate area,
Kirby Brown, James Shore and Sidney Spencer to the left, and Sean Ronan and Tess Wong to the
right, fell unconscious during the ceremony. Dr. Dickson testified none of the volatiles found in
the materials tested the DPS Crime Lab were present in sufficient quantities to be toxic.

Witnesses at trial testified that Defendant’s conduct during his event was a gross deviation
from the conduct of other sweat lodge facilitators. Witnesses testified Defendant’s event was
much hotter and longer than other sweat lodges they have attended or assisted; that he called for
more rocks and water than any other sweat lodge facilitator; that he failed to check on participants
throughout his event; that he continued his ceremony in spite of the obvious distress of the
participants; including his knowledge that Liz Neuman was struggling and Kirby Brown was
unconscious, without checking on their well-being; that he continued to introduce the lethal heat
and steam, causing even more participants to suffer medical distress; and that participants fall ill
only during sweat lodge ceremonies performed by Defendant. Defendant’s conduct is a gross
deviation from the standard of conduct a reasonable person would observe in that situation.

Circumstantial and direct evidence conclusively proves that Defendant was aware of the
obvious risks in conducting a heat endurance challenge, and the risks in leaving participants who

are in altered states of consciousness in the heated, compromised environment. Defendant acted
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recklessly by consciously disregarding that obvious risk. The risk of death created by an enclosed
hot environment, whether it is a car on a hot summer day or a locked bedroom in a warm house, is
well-known. It does not require a scientific or medical background to know that exposure to a
“tight, enclosed space and intense temperatures” is harmful to people’s lives.

The waiver that Defendant required all participants to sign releasing Defendant and JRI of
liability for Defendant’s acts resulting in death is evidence that Defendant knew of the substantial
and unjustifiable risk of his conduct. The waiver (1) warned participants of “a sweat lodge
ceremony (a ceremonial sauna involving tight, enclosed spaces and intense temperatures)”; (2)
informed participants “there are inherent risks in the Activities;” (3) warned participants “there is
a risk I may receive injuries requiring medical attention;” (4) wamed participants that people
“may have been seriously injured by participating in the Activities;” and (5) warned participants
they might “suffer physical, emotional, financial or other injury during any of the activities and
there is and can be no assurance or guarantee regarding my health or safety in connection with my
participation in the Activities.” Trial Exhibit 399, Spiritual Warrior Release Waiver of Liability,
Assumption of Risk, Indemnity Agreement and Disclaimer.

Defendant’s conduct during the heat challenge itself is further evidence of his conscious
disregard of the substantial and unjustifiable risk of death created by his conduct. During
Defendant’s heat endurance challenge, many participants fell ill and were dragged out of the
sweat lodge, right in front of Defendant, who neither stopped his “ceremony” nor checked on
those in distress. By round 4 of Defendant’s event, the normal length of a sweat lodge ceremony
conducted by a reasonable person, there was growing chaos and distress. By round 6:

» Debby Mercer testified that a man (Dennis Mehavrer) was screaming he was about to
have a heart attack. She heard Defendant say: “Who is yelling?” and participants told

Defendant it was Mehraver. Mercer testified she then heard Defendant call Mehraver by
name and say: “It is fine. It’s a good day to die, just go with it.” Mercer testified she said
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out loud: “It’s a good day to live.” Mercer testified she dragged out ten people during the
heat endurance challenge right in front of Defendant, who remained at his position by the
door, and that she assisted twenty-five more.

Dennis Mehraver testified he had a position in the same area as Kirby Brown and James
Shore, around 10 o’clock and the inner circle. Mehraver testified there was no fresh air
where he sat, even when the flap opened. When asked whether he would save someone
who was dying, Dennis testified: “If it was a normal day and someone is hurt, of course I
would help. But in that tent — [ was in pain - I don’t know if I could.” When asked if he
would save the person next to him if he knew he was dying, Dennis testified: “I probably
would wait until round was over and ask for help... I wouldn’t have stopped the
ceremony.” Mehraver testified by round 4, he was losing awareness. Before round 6, he
tried to crawl out and lost consciousness. Defendant never checked on his condition.
Later, according to Mehraver’s uncontested testimony, he told Defendant: “James, I think
I died.” Defendant smiled and told Mehraver: “You were reborn, go take a shower and get
cleaned up.” Mehraver testified he was later attended to by a paramedic who could not
find a vein because he was so dehydrated. Ex. 193, the paramedic’s report, substantiates
this testimony.

Ted Mercer, the fire tender, testified he also heard Dennis Mehraver scream he was having
a heart attack and “I don’t want to die.” Mercer testified he heard Defendant respond by
telling Mehraver he was more than his body and he was not going to die.

Beverly Bunn testified that “everything went crazy around round 6. She testified that she
saw Sydney Spencer dragged out, completely lifeless, right past Defendant. Defendant
shouted out that everyone was to “quiet down, I am in charge, no one is to talk!”

Scott Barratt left the tent at the 4” round and crawled back in for 6™ round. The first thing
he noticed was a heavy woman is in his path, passed out (Linda Andresano). Defendant
was telling someone to move Linda, but the person could not because Linda was on his
leg. When Scott tried to move Linda away from pit and heat, Defendant yelled at him to
stop. Scott then thought he would lay in front of her, between the pit and her, but was
afraid Defendant would yell at him again. Scott testified Defendant knew Linda was
unconscious and said: “just leave her, we need to keep on going.” Linda was later dragged
out unconscious after the ceremony was over.

Mike Oleson testified he left the tent after the 5 round and returned for the final round.
Oleson testified that as he made his way in to find a place to sit, a participant named
Christine was in his path, babbling and holding onto her pouch. Oleson testified Defendant
yelled at him to get out of the way and let the lady get back to her seat. Oleson testified he
next tried to help a lady who was passed out and was leaning up against the side of the
tent. When Oleson tried to make her lie down without success, he asked for help, but
found that everyone around him was out of it. Defendant told Oleson to leave the woman
alone, that she would be fine, and that they needed to continue with the ceremony. When
asked why he did not stop the ceremony, Oleson testified he would not interrupt
Defendant.
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Liz Neuman

1)

2)

3)

4)

5)

Jennifer Haley, a Dream Team member, testified about Defendant’s reaction when he
found Liz Neuman and other Dream Team members drinking wine on Wednesday
evening. Haley testified as to her belief that Liz Neuman felt ashamed and what happened
to Liz inside the sweat lodge had everything to do with her desire to prove to Defendant
“she was more than that.”

Laura Tucker testified she sat at the 9 to 10 o’clock position, near Liz Neuman, that Liz
coached those around her on tips to survive, and that she found Liz’s presence a great
comfort. Ms. Tucker testified that around the 4™ or 5® round, Liz unexpectedly left
Tucker’s side and moved closer to the pit of hot rocks, eventually coming to rest on
Tucker’s raised legs. When Tucker tried to get Liz to come back, Liz brushed her hand
away. Tucker, concerned about Liz’s condition, then called out to Defendant: “James, it’s
Laura, ’'m concerned about Liz.” Tucker testified Defendant did not investigate the
situation, did not check on Liz or ask another staff or Dream Team member to check on
Liz. Instead, Defendant said: “Liz has done this before and she knows what she’s doing.”
After Defendant had stated Liz knew what she was doing, Tucker then touched Liz’s left
shoulder and asked Liz if she was all right. Liz answered “yes” in a voice that was
labored, but loud enough for Tucker to hear. Tucker then asked Liz if she needed to get
out and Liz said “no,” not moving except to turn her head. Tucker testified because she
had heard Defendant say Liz knew what she was doing, and because Liz had responded
promptly, Tucker let things be. Tucker testified she had no idea there was any cause for
immediate concern and, if she had, she would have done everything in her power to stop
and get Liz out.

Laurie Gennari testified her position in the tent was at the 9 o’clock position, near Liz
Neuman. Ms. Gennari testified that she glanced at Liz Neuman after the 6™ round and
“she looked awful, like a drunk.” Ms. Gennari heard Laura Tucker call out that Liz was in
trouble and heard Defendant respond: “Liz knows what she’s doing.” Ms. Gennari heard
Laura Tucker ask Liz if she is ok and Liz responded “yes,” after Defendant had stated out
loud that Liz knew what she was doing. Ms. Gennari described the collapsing of Liz
Neuman and how, when asked by Laura Tucker if she wanted to leave, Liz responding,
slurring: “no, no, no, no.” Ms. Gennari testified she had suspended her normal common
sense in order to have the experience as instructed and promised by Defendant, and that
she had been instructed many times by Defendant to “let them have their own experience.”

Debby Mercer testified she was stationed at the door of the tent for the heat endurance
challenge. When the flap was open, Mercer heard someone say: “I can’t get her to
respond.” Mercer heard Defendant reply: “She’s been down this road before. She will be
ok.” Mercer then heard Defendant say to worry about yourself, don’t worry about them.

Lou Caci testified that he re-entered the tent for the last round and as he crawled in,
Defendant said to him: “This one’s for you, Lou.” Mr. Caci took a position near Liz

- 10 -
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6)

Neuman, at the 7 to 8 o’clock position. Mr. Caci heard Liz’s breathing which he described
as similar to the breathing of his father and brother shortly before they each died.

Kim Brinkley testified she heard Laura yell out she was concerned about Liz, that Liz was
unresponsive, and that Defendant replied: “Liz has done this many times, she’ll be fine.”
She testified she also heard Defendant say: “Wait until the end and we’ll take care of her.”

Kirby Brown and James Shore

1)

2)

3)

4)

5)

Jennifer Haley, a Dream Team member, testified that Kirby “died” early in the Samurai
game. Haley recalled the intensity and the pain endured by Kirby as she lay on the ground,
bladder full, vomiting, not moving, for more than five hours. Haley testified how cold
Kirby appeared and that when it was over, Kirby was teary-eyed and hugged Haley,
saying “thanks for being so nice to me.” Haley testified she remained outside during
Defendant’s heat endurance challenge, and that during the ceremony, she heard someone
say “you need to get her out.”

Melinda Martin, staff with James Ray International, testified that she led Kirby Brown to
her spot for the Vision Quest and that she was much shaken. Thirty-six hours later, when
Martin retrieved Kirby from her Vision Quest, she had decorated her medicine wheel.
After the Code of Silence was lifted, Kirby was proud of her accomplishment.

Melissa Phillips testified she left after the 3™ round, then came back in for the last three
rounds because she did not want to disappoint Defendant, herself or the Dream Team
members. Phillips testified she laid face down at the 2 o’clock position with her face
turned toward Kirby Brown. Phillips noted the distress of Kirby Brown and called out 5-6
times that there was something wrong with Kirby and she needed to be taken out. Phillips
testified she called out to Defendant loud enough for him to hear her, and that someone
responded “she’s fine,” but Phillips did not recognize the voice. Phillips testified a
participant named Teresa directed others to roll Kirby over and Kirby then stopped
snorting; Phillips testified she could not tell if Kirby was breathing. Phillips also testified
that several people passed out and were dragged out passed Defendant who was seated at
door. Phillips testified someone she believed to be James Shore tried to crawl out the back
of the lodge and that Defendant chastised him not to do it.

Beverly Bunn testified around round 6 or 7, she heard a voice say “I can’t get her to..
someone’s not breathing.” She heard Defendant respond: “Door is closed. This round has
begun. We’ll deal with it at the end of the next round.” Dr. Bunn testified they were all
told to be quiet, and that at the end of the round, Defendant opened the door and asked
everyone to come back in. Dr. Bunn knew someone was in trouble and waited for
Defendant to check up on her; Defendant did not check on anyone and instead, started the
final round. Dr. Bunn further testified that when the event was over, Kirby Brown was
lying face up, making a gurgling, snorting sound.

Laurie Gennari testified she sat at the 9 0’clock position in the tent and stayed in the whole
time, moving to the 3 o’clock before the last round. Ms. Gennari testified she heard a

- 11 -




Office of the Yavapai County Attorney

255 E. Gurley Street
Prescott, AZ 86301

Facsimile: (928) 771-3110

Phone: (928) 771-3344

NeRENNC S T = W V) B SN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

6)

7)

8)

9

voice call out from the 1 to 2 o’clock position “she’s not responding,” and, at another
time, “she’s not breathing.” Ms. Gennari heard Defendant respond “Leave her there, we’ll
deal with it at the end of the round.”

Dr. Nell Wagnor, the gynecologist from Juneau, Alaska, testified she stayed in the sweat
lodge the whole time at the 5 o’clock position. She testified she lost track of time, but was
aware that people were being dragged out and others seemed to be unconscious. Dr.
Wagnor testified around the middle rounds, the flap was put down and she heard someone
say: “Wait, there’s one more.” Wagnor testified she sat just a few feet from Defendant and
heard him reply: “They’ll have to wait until next round.”

Mark Rock testified that around 6™ or 7™ round, he heard Kirby making a gurgling noise.
The sound of her gurgling was the only sound there was and it was in between rounds.
Rock testified that when Defendant wanted to close gate, Rock heard someone say: “I
think she’s in trouble, she needs to get out.” Rock testified the voice came from the 10
o’clock position. Rock testified he then heard Defendant say: “We’re closing the gate and
we’ll deal with that after this round.” Rock also heard James Shore struggling during the
final rounds.

Kim Brinkley testified she heard labored breathing coming from the area where Kirby
Brown sat and that it was concerning.

Dawn Gordon testified that James Shore dragged out Sydney Spencer, who was
unconscious, between the 6™ and 7% rounds, then came back to his position in the tent near
Kirby Brown. He then called out “we need help over her.” When Defendant stated “the
door is closing, no one can leave,” Gordon and Shore rolled Kirby to her side and
encouraged her to keep breathing. At the end of the 7™ round, Gordon testified Shore
again called out for help for Kirby, this time in a weaker voice. Again, Defendant
announced the door was closing and no one could leave. Gordon testified that Shore then
lifted the edge of the tent for air, but Defendant yelled to turn off the light. Shore and
Brown were both unconscious when the ceremony ended. Gordon acknowledged she told
the detective that Shore yelled out for help for Kirby, and that he said: “Kirby needs to get
out.” Gordon also testified that Shore was struggling in the tent for most of the event.

10) Debby Mercer testified that around the 6" or 7% round, James Shore dragged someone to

door of the tent, right in front of Defendant. Mercer saw Shore knock his head on the
frame of the tent, and later saw a scratch on his head. (Exhibit 375, the autopsy report for
James Shore, indicates a red cutaneous abrasion on his upper forehead.) Mercer testified
she later heard someone say that: “So and so’s unconscious, I can’t get them to respond.”
She then heard Defendant reply: “Really, they’re not breathing?” Someone answered
“no,” and Defendant stated: “They’ll be fine, that’s where they need to be.” Mercer
testified Defendant then instructed her to close the door after checking to see if anyone
else wanted to come back in the tent. Mercer testified no one was taken out of the tent
unconscious at that time. Mercer testified that things were quiet inside the sweat lodge for
the last round.

- 12 -




)

Office of the Yavapai County Attorney

255 E. Gurley Street
Prescott, AZ 86301

Facsimile: (928) 771-3110

Phone: (928) 771-3344

[\

<N O B W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

11) Sarah Mercer testified that she was by the door whenever the door was opened between
rounds. Near the end of the heat endurance challenge, Sarah Mercer heard someone say
there were a few people unconscious. Sarah then heard Defendant say that was a good
thing. Mercer further testified she heard someone ask Defendant if they should take them
out, and Defendant replied they had one round, to just leave them there, and they would be
okay. Mercer testified the final round lasted approximately fifteen minutes.

12) Fawn Foster testified that while sitting outside the tent, she heard someone say there were
three people down, and that she heard Defendant ask whether they were breathing. She did
not hear a reply, but heard Defendant say: “Leave them until the end of the next round.”

In spite of the fact that Defendant knew that participants were passing out inside the tent,
Defendant discouraged participants from leaving (Beverly Bunn and Laurie Gennari). The Dream
Team members and staff at the corners of the sweat lodge were either severely compromised
(Mark Rock), left early (Josh Fredrickson) or passed out and later died (Liz Neuman). Outside,
witnesses observed Dream Team members trying to push a lady in a white bathing suit back in.
Debby Mercer intervened on the lady’s behalf.

The relevant inquiry for a Rule 20 determination is “whether, after viewing the evidence
in the light most favorable to the prosecution, any rational trier of fact could have found the
essential elements of the crime beyond a reasonable doubt. ¢ Substantial evidence is such proof
that a “reasonable person could accept as adequate and sufficient to support a conclusion of
defendant’s guilt beyond a reasonable doubt.”

Looking at the entire record, and viewing the evidence in the light most favorable to the
prosecution, it is clear that any rational trier of fact can find that the essential elements of
manslaughter have been proven beyond a reasonable doubt. It is equally clear that “but for”
Defendant’s conduct, the three victims would not be dead and that their resulting deaths are not so

extraordinary that it is “unfair to hold the defendant responsible for the result.” 3 As explained

below, the evidence proves beyond a reasonable doubt that Defendant’s conduct caused the
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deaths of the victims and there is no intervening event that is “unforeseeable and, with benefit of

hindsight, abnormal or extraordinary” so as to excuse Defendant from criminal liability.
II. Rule 20 Standard

Rule 20, Ariz. R. Crim. P., provides that the trial court may on motion of the defendant or
sua sponte declare a verdict of acquittal after the State has rested its case. “A Rule 20 motion is
designed to test the sufficiency of the state’s evidence. If no substantial evidence exists that the
defendant committed the crime, then the trial judge must enter a judgment of acquittal.” State v.
Greene, 168 Ariz. 104, 107, 811 P.2d 356, 359 (App. 1991), quoting State v. Neal, 143 Ariz. 93,
98, 692 P.2d 272, 277 (1984). In determining whether to grant a Rule 20 motion, the trial court
must consider all of the evidence presented in the light most favorable to the State and draw all
reasonable inferences against the defendant. State v. Clifton, 134 Ariz. 345, 348, 656 P.2d 634,
637 (App. 1982). The trial court should only grant a Rule 20 motion if there is no substantial
evidence to support a conviction under any reasonable construction of the evidence.

A judgment of acquittal under Rule 20 is appropriate only when “no substantial

evidence [exists] to warrant a conviction.” Ariz. R.Crim. P. 20(a). “Substantial

evidence” is “evidence that would convince an unprejudiced thinking mind” about

the truth of the fact for which the evidence is presented. State v. Atwood, 171 Ariz.

576, 597, 832 P.2d 593, 614 (1992). “If reasonable [persons] may fairly differ as to

whether certain evidence establishes a fact in issue, then such evidence must be

considered as substantial.” State v. Tison, 129 Ariz. 546, 553, 633 P.2d 355, 362

(1981) (citations omitted).

State v. Jones, 188 Ariz. 388, 394, 937 P.2d 310, 316 (1997).

“Substantial evidence is more that a ‘mere scintilla’ and is that which reasonable persons

could accept as sufficient to support a guilty verdict beyond a reasonable doubt.” State v. Hughes,

189 Ariz. 62, 73, 938 P.2d 457, 468 (1997). The substantial evidence required to support a

conviction may be either direct or circumstantial. A motion for acquittal pursuant to Rule 20

3 State v. Marty, 166 Ariz. 233 237, 801 P.2d 468, 472 (App. 1990).
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questions only the sufficiency of the evidence, not its competency. State v. Adrian, 111 Ariz. 14,
16-17, 522 P.2d 1091, 1093-1094 (1974), citing State v. Acosta, 101 Ariz. 127, 416 P.2d 560
(1966); State v. Holliday, 92 Ariz. 168. 375 P.2d 370 (1962). In considering a motion for
acquittal, a trial judge must give “full credence to the right of the jury to determine credibility,
weigh the evidence, and draw justifiable conclusions therefrom.” State v. Clifion, 134 Ariz. 345,
348, 656 P.2d 634, 637 (App. 1982). See also State v. Tubbs, 155 Ariz. 533, 535, 747 P.2d 1232,
1234 (App. 19787).

“It is not necessary to prove the crime beyond a reasonable doubt.” State v. LaGrand, 138
Ariz. 275, 280, 674 P.2d 338, 343 (App. 1983). “The trial court has a duty to deny a motion for
judgment of acquittal if the evidence is of such substance that a jury could determine a crime was
committed.” Id. “The test is whether any rational trier of fact could have found the essential
elements of the crime proven beyond a reasonable doubt.” State v. McCoy, 187 Anz. 223, 225,
928 P.2d 647, 649 (App. 1996), citing Jackson v. Virginia, 443 U.S. 307, 99 S.Ct. 2781, 61
L.Ed.2d 560 (1979). “When reasonable minds may differ on the inferences drawn from the facts,
the case must be submitted to the jury, and the trial judge has no discretion to enter a judgment of
acquittal.” State v. Lee, 189 Ariz. 590, 603, 944 P.2d 1204, 1217 (1997), citing State v.

Landrigan, 176 Ariz. 1,4, 859 P.2d 111, 114 (1993).
III. Mens Rea
Arizona Revised Statutes § 13—-1103(A)(1) sets forth the elements of the crime of
Manslaughter and A.R.S. § 13-1102 sets forth the elements of the crime of Negligent Homicide.

The statute defining the culpable mental states of “recklessly” and ‘“”criminal negligence” is

ARS. § 13-105(6)(c) and (d).
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In order prove either negligent homicide or manslaughter, the State must first prove that
Defendant caused the deaths of Kirby Brown, James Shore and Liz Neuman. Both crimes require
the State to prove that Defendant’s conduct caused the deaths of the victims, not how the victims
died. The State must also prove that Defendant’s conduct created a substantial and unjustifiable
risk of death and that Defendant’s disregard of the risk was a gross deviation from the standard of
conduct that a reasonable person would observe in that situation. Finally, the State must establish
one of two mental states: to prove manslaughter, the State must establish that Defendant was
aware of the risk and consciously disregarded it. To prove negligent homicide, the State must
establish that Defendant failed to perceive the risk. The element of the greater offense of
manslaughter not found in the lesser is awareness of the risk. As explained below, Defendant’s
culpable mental state can be established by circumstantial evidence.

A, Defendant was aware that his conduct posed a substantial and unjustifiable risk of
death and he consciously disregarded that risk.

Case law makes it clear the issue of a defendant’s mental state may be inferred from
circumstantial evidence. See In re William G., 192 Ariz. 208, 213, 963 P.2d 287, 292 (App. 1997)
(“We recognize that absent a person's outright admission regarding his state of mind, his mental
state must necessarily be ascertained by inference from all relevant surrounding circumstances.”);
cf. State v. Routhier, 137 Ariz. 90, 99, 669 P.2d 68, 77 (1983) (“Criminal intent, being a state of
mind, is shown by circumstantial evidence. Defendant's conduct and comments are evidence of
his state of mind.”). Of relevance to the case at bar are the cases holding that a jury can infer that
a person who leaves a child in a hot car knows the risk of death associated with that act and acts
recklessly.

In People v. Kolzow, 703 N.E.2d 424, 301 IIL.App.3d 1 (Ill. App. 1998), the defendant was

found guilty of involuntary manslaughter for recklessly leaving her three-month old child in a
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locked car for four hours.* The autopsy revealed the child died of heat stroke and that the child
was otherwise well cared for and clean. The evidence established the defendant left the child in
the car while she took a nap, and that she rolled down the rear car windows about four inches.
Witnesses testified they had seen the defendant leave the child unattended in the care on other
occasions. On appeal, the defendant asserted the evidence failed to prove she acted recklessly by
leaving the child unattended in a car for four hours, resulting in his death, arguing there was no
evidence she knew the car would become so overheated that it was a danger to her baby. The
appellate court disagreed, finding that when the defendant left her three-month-old son in the
vehicle, she consciously disregarded a substantial and unjustifiable risk of death or great bodily
harm to her son. “We believe a reasonable person would be aware of the risks in leaving a three-
month-old infant unattended in a parked car for four hours on a summer day, and find the
evidence supports the trial court's finding that defendant acted recklessly by consciously
disregarding that clear and obvious risk.” Id. at 429.

In People v. Maynor, 256 Mich.App. 238, 662 N.W. 2d 468 (2003), the defendant was
charged with two counts of felony murder with first degree child abuse as the underlying felony
for leaving her two small children alone in a hot car for approximately 3-1/2 hours. The medical
examiner determined that the cause of death was hyperthermia, or heat exposure, from being left
in the hot car. The district court bound the defendant over on two counts of involuntary

manslaughter and the prosecution moved for reinstatement of the original charges. The circuit

* The definition under the Illinois Criminal Code of “recklessly” is nearly identical to the Arizona
Criminal Code: “A person is reckless or acts recklessly, when he consciously disregards a
substantial and unjustifiable risk that circumstances exist or that a result will follow, * * * and
such disregard constitutes a gross deviation from the standard of care which a reasonable person
would exercise in the situation.” 720 IICS 5/4-6 (West 1996). People v. Kolzow, supra, 703
N.E.2d 424, 429, 301 Ill.App.3d 1.
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court granted the motion to reinstate the felony murder charges and the defendant appealed. The
issue on appeal was whether first degree child abuse was a specific or general intent crime.
Upholding the reinstatement of the felony murder charges, the court observed that the defendant’s
act of leaving the children in the car unattended was intentional, not accidental. The court
therefore concluded that the defendant had specifically intended to seriously harm her children.
“[A]lthough defendant's statement suggested that she might not have known that the children
were at risk, it is worth noting that the evidence also suggested that she rolled down at least one
of the car windows about an inch and a half. These acts belie her claim of ignorance of the risks.”
1d. at 245-246. Most relevant to the case at bar is the following quote set forth in footnote 3 of the
opinion:

It is questionable whether her claim of ignorance is even sufficient to defeat the

rather obvious fact that hot weather makes cars very hot. The prosecution

compellingly argued below that people know not to leave milk in their cars on hot

days. Indeed, every new driver quickly learns that, on hot days, the temperatures

inside a car will exceed the outside temperature in a relatively short period. In

other words, it does not require a scientific background to know that cars get

very hot on summer days. Nor is extensive medical knowledge required to

realize that such temperatures are harmful to people, especially children.

Thus, we believe a jury should appraise the veracity of defendant's statements

regarding her knowledge of the risks, or lack thereof.
Id. at 263, 482. (emphasis added) See also Lincoln General Insurance Co v. Aisha’s Learning
Center, 468 F.3d 857, 860 (2006) (“Unfortunately, the danger of leaving children in locked
vehicles during extreme weather conditions is well known; it is a danger inherent in the manner in
which automobiles trap heat.”)

Lovejoy v. Arpaio, 2010 WL 466010 (U.S. District Court, Arizona 2010), an Arizona case
involving a forgotten dog left in a hot car, presents a good discussion of the mental state of

“recklessly” and notes that “[a] person's mental state is generally ascertained by inference from

all of the relevant surrounding circumstances.” (citing In re William G., supra, 192 Ariz. 208,
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213,963 P.2d 287, 291 n. 1). The court summarized the scenarios where leaving a child in a hot
car constitutes strong circumstantial evidence of recklessness: (1) where there was evidence the
children had been previously neglected or were unwanted; (2) where there was evidence the
defendant willfully created the conditions that led to the children being placed at risk of serious
harm; (3) where there was reason to believe the parent had not merely forgotten their child in the
hot car; and (4) cases involving very young children wherein the adults caring for them were
expected to be vigilant as to their well-being and whereabouts. Lovejoy v. Arpaio, supra, 2010
WL 466010 at 6-8. In examining the relevant cases, the court found that a reasonable person with
knowledge of the facts of the case would not conclude that Sgt. Lovejoy consciously disregarded
the risk to his dog.’

An examination of the four factors set out in Lovejoy persuasively proves Defendant’s
conduct in the case at bar was reckless. Defendant willfully and intentionally created the
conditions that led to the victims being placed at risk of death (Lovejoy 2™ factor); this is not a
case where the defendant is arguing he forgot he had placed the victims in the hot environment
(Lovejoy 31 factor); and there is no dispute that Defendant provided assurances to participants

that it was safe to ignore their own physical symptoms of distress and the distress of others, and

5 “A reasonable person with knowledge of these facts and only these facts would not have
believed that Sgt. Lovejoy was reckless by “consciously disregarding” the risk to Bandit. There is
no allegation that Sgt. Lovejoy ever neglected Bandit. To the contrary, the allegation is that Sgt.
Lovejoy was an animal lover who lavished upon Bandit, rescued dogs, and volunteered to help
his police department raise money to purchase new dogs. There is no allegation that Sgt. Lovejoy
was intoxicated or that he otherwise created the conditions that led to Bandit being at risk. Sgt.
Lovejoy was sleep deprived and stressed, but only because he had been called to work overtime
by the Chandler Police Department and because of external family pressures. Bandit was not in
the backseat of a car where he could easily be spotted-he was in a kennel, asleep, in the rear of the
SUV. The allegations in the complaint indicate that Sgt. Lovejoy sincerely forgot that Bandit was
in the SUV for reasons not caused by his own prior recklessness or fault. A person who fails to
perceive a risk, even when the failure to do so is a “gross” deviation from applicable norms, can
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that Defendant knew participants were in distress (Lovejoy 4® factor). In contrast to the reported
cases of children left in hot cars, none of which involve a parent who intentionally left the child in
the hot car, Defendant intended to place the participants in the hot environment and intended that
they experience the physical symptoms of extreme heat.

In State v. Marty, 166 Ariz. 233, 236, 801 P.2d 468, 471 (App 1990), the defendant
provided drugs and alcohol to the minor driver of vehicle. While heading for Eagar on the
highway, the victim exceeded the speed limit, failed to negotiate a turn, left the road and rolled
the vehicle. The victim-driver was ejected from the car and was killed. The defendant, the
passenger, survived with minor injuries. The defendant pled guilty to manslaughter and theft. At
the change of plea hearing, the defendant denied knowing the victim was unable to operate the
vehicle in a safe manner because he, too, was intoxicated. At sentencing, the defendant stated he
did not intend to cause the death of the victim. On appeal, the Court of Appeals examined the
record to determine whether a factual basis existed for the crime of manslaughter, finding that by
supplying drugs and alcohol prior to accident to the driver, the defendant was both “cause in
fact” and proximate cause of the driver’s death.

The Arizona Court of Appeals rejected the defendant’s argument that because he did not
encourage the victim to drive and could not have persuaded her from driving, his actions did not
constitute a conscious disregard of a substantial and unjustifiable risk that would result in the
death of the victim. “Looking at the entire record, it is clear that the defendant offered the illicit

drugs, encouraged Nuanez's indulgence in them, provided the pipe which enabled Nuanez to

only be negligent, not reckless. See In re William G., 192 Ariz. 208, 213, 963 P.2d 287, 291 n. 1
(Ct.App.1997). Lovejoy v. Arpaio, supra, at 9.
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smoke the marijuana, and was the conduit through which Nuanez, a minor, obtained alcohol. The
defendant knew that Nuanez would be driving during all of this. The record demonstrates that
defendant did everything possible to encourage Nuanez's continued participation in the
intoxicating spree which lasted over seven hours.” Id. 237, 801 P.2d at 471.

The record in this case demonstrates that Defendant provided the events of the week,
culminating in the ultimate heat endurance challenge; that he encouraged participants to
participate fully in the heat endurance challenge; that he provided the heat, the rocks, the steam
and the exposure to the extreme heat; that he knew the participants were inside, and knew of their
various states of distress; and that he did everything possible to encourage the victims to continue
to participate in the heat endurance challenge, lasting over two hours, in spite of their obvious
distress.

Defendant briefed the participants in advance of his event, telling them clearly and
unequivocally that they would feel like they were going to die, but would not. Defendant knew
participants would not rely on their own instincts as to the potential serious harm to themselves or
others is evidence of his culpable mental state of recklessness. Defendant was ‘“consciously
disregarding a substantial and unjustifiable risk that the persons being exposed to intense heat and
potentially fatal conditions would ignore their own physical symptoms (and the signs of distress
in others) in reliance on the Defendant’s assurances and in obedience to his directions during the
ceremony.” Court’s Ruling on Defendant’s Motion to Exclude Audio Recordings of 2009
Spiritual Warrior Seminar Events, 2/28/11 at 2.

Defendant’s knowledge that his conduct created a substantial and unjustifiable risk of
death is also proven by the “Spiritual Warrior Release, Waiver of Liability, Assumption of Risk,

Indemnity Agreement and Disclaimer” that every participant was required to sign. This waiver,
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that required every participant to release and discharge Defendant and his company from all
liability for death sustained during the Spiritual Warrior 2009 event, undeniably demonstrates that
Defendant knew of the substantial and unjustifiable risk of death his conduct created. This Waiver
also clearly proves that Defendant knew that “people may have been seriously injured by
participating in the Activities” and that the sweat lodge involved “tight, enclosed spaces and
intense temperatures.”

Defendant’s knowledge that his conduct created a substantial and unjustifiable risk of
death is conclusively proven by trial testimony that participants were passed out, unconscious, in
trouble, and barely breathing inside his sweat lodge, that Defendant was told of their condition or
knew of their conditions, and that he chose to continue to introduce more heat and steam, thereby
causing their deaths. Finally, Defendant’s conduct immediately following his heat event, his
initial lack of alarm, his approval of Dennis Mehraver’s experience, all prove he was aware of
and consciously disregarded the substantial and unjustifiable risk of death his conduct created.
Defendant’s conduct immediately following also shows he intended consequences.

B. The evidence relating to the requisite mental state for manslaughter is equally

relevant to the mental state for negligent homicide, an offense that is charged as a lesser-
included under Rule 13.2(¢), Ariz. R. Crim. P.

In considering the sufficiency of the State’s evidence in the context of a Rule 20, this
Court should also find the evidence is more than sufficient to support a conviction for the lesser
included offense of negligent homicide. Pursuant to Rule 13.2(c), Ariz. R. Crim. P., when a
defendant is charged with manslaughter he is also charged with the necessarily included offense
of negligent homicide. Specifically the Rule states: “Specification of an offense in an indictment,
information or complaint shall constitute a charge of that offense and of all offenses necessarily

included therein.” Rule 13.2(c), Ariz. R. Crim. P. As the comment to the rule explains:
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This provision is intended as a solution to the ambiguities caused by “open”

charges--i.e., charges which do not specify the degree of a crime charged--by

requiring the prosecutor to specify only the most serious degree, and
automatically including all necessarily included offenses within the charge. This

also clarifies the prosecutor's right to request instructions as to necessarily

included offenses.

Comment to Rule 13.2, Ariz. R. Crim. P. (emphasis added).

It is clear that negligent homicide is a lesser-included offense of manslaughter. State v.
Parker, 128 Ariz. 107, 109, 624 P.2d 304, 306 (App. 1980), vacated in part on other grounds by
State v. Parker, 128 Ariz. 97, 624 P.2d 294 (1981). “[T]he only difference between manslaughter
and negligent homicide is an accused’s mental state at the time of the incident.” State v. Fisher,
141 Ariz. 227, 247, 686 P.2d 750, 770 (1984) (citing Parker, supra). See also State v. Montoya,
124 Ariz. 155, 157, 608 P.2d 92, 94 (App. 1980); State v. Walton, 133 Ariz. 282, 291, 650 P.2d
1264, 1273 (App. 1982) (“Negligent homicide is distinguished from reckless manslaughter in that
for the latter offense, the defendant is aware of the risk of death and consciously disregards it,
whereas, for the former offense, he is unaware of the risk.”).

Rule 13.2 is “permissive, not prohibitive. It allows the State to charge only the greater
offense and relieves the State of any obligation to expressly charge the lesser.” Merlina v. Jejna,
208 Ariz. 1, 3, 90 P.3d 202, 204 (App. 2004). See also Parker, supra, 128 Ariz. at 109, 624 P.2d
at 306 (specification of the manslaughter offense constituted a charge of “all offenses necessarily
included therein.”). “Moreover, lesser-included and greater offenses must both be submitted to
the jury under Rule 13.2.” Merlina, supra, 208 Ariz. at 4, 90 P.3d at 205.

It is properly left to the jury to decide whether the evidence presented by the State
supports the lesser charge only or the greater charge. State v. Schwartz, 14 Ariz.App. 531, 534,
484 P.2d 1060 (App. 1971); State v. Scott, 118 Ariz. 383, 386, 576 P.2d 1383, 1386 (App. 1978)

(Although appellant could not be punished for both violations, “the State was not required to
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make an election as to which charge to prosecute.”) The mental states for negligent homicide and
manslaughter lie along a continuum of mens rea. Arizona Revised Statute § 13-202(C) states that
“[i]f a statute provides that criminal negligence suffices to establish an element of an offense, that
element also is established if a person acts intentionally, knowingly or recklessly.” “[U]nder
AR.S. § 13-202(C) a person who recklessly causes the death of another also acts with criminal
negligence.” State v. Parker, 128 Ariz. 107, 109, 624 P.2d 304, 306 (App. 1980), vacated in part
on other grounds by State v. Parker, 128 Ariz. 97, 624 P.2d 294( 1981). The mental states are
interrelated, in effect; the lower mental states may be viewed as building blocks to the greater.
The State has presented substantial evidence to show Defendant acted recklessly. In doing so, it
has necessarily presented the evidence that Defendant acted with criminal negligence.
IV. Causation

A. The Law
1. “But for” Defendant’s conduct, the three victims would not have died.

Arizona Revised Statutes § 13—203 provides:

A. Conduct is the cause of a result when both of the following exist:

1. But for the conduct the result in question would not have occurred.

2. The relationship between the conduct and result satisfies any additional causal

requirements imposed by the statute defining the offense.

C. If recklessly or negligently causing a particular result is an element of an

offense, and the actual result is not within the risk of which the person is aware or

in the case of criminal negligence, of which the person should be aware, that

element is established if:

1. The actual result differs from the probable result only in the respect that a

different person or different property is injured or affected or that the injury or

harm intended or contemplated would have been more serious or extensive than

that caused; or

2. The actual result involves similar injury or harm as the probable result and

occurs in a manner which the person knows or should know is rendered
substantially more probable by such person's conduct.
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“In Arizona, both “but for” causation and proximate cause must be established in a
criminal case. State v. Lawson, 144 Ariz. 547, 559, 698 P.2d 1266, 1278 (1985). To establish
legal cause, or cause-in-fact, there must be some evidence that but for defendant's conduct, the
accident and resulting death would not have occurred. A.R.S. § 13-203(A)(1); State v. Wiley, 144
Ariz. 525, 540, 698 P.2d 1244, 1259 (1985); W. LaFave & A. Scott, Jr., Handbook on Criminal
Law 249 (1979).” State v. Marty, 166 Ariz. 233, 236, 801 P.2d 468, 471 (App 1990) (cited
footnote omitted).

The standard jury instruction on causation provides:®

Conduct is the cause of a result when both of the following exist:

1. But for the conduct the result in question would not have occurred.

2. The relationship between the conduct and result satisfies any additional causal

requirements imposed by the definition of the offense.

In order to find the defendant guilty of [the crime], you must find that the
[death] [injury] was proximately caused by the acts of the defendant.

The proximate cause of a [death] [injury] is a cause which, in natural and
continuous sequence, produces the [death] [injury], and without which the [death]
[injury]would not have occurred.

Proximate cause does not exist if the chain of natural effects and cause
either does not exist or is broken by a superseding intervening event that was
unforeseeable by the defendant and, without the benefit of hindsight, may be
described as abnormal or extraordinary.

The State must prove beyond a reasonable doubt that a superseding
intervening event did not cause the [death] [injury].

2. Proximate cause
“Proximate cause requires that the difference between the result intended by the

defendant and the harm actually suffered by the victim ‘is not so extraordinary that it would be

8 Revised Arizona Jury Instructions (RAJI) (3), Statutory Criminal Instruction 2.03.
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unfair to hold the defendant responsible for the result.’l W. LaFave & A. Scott, Substantive
Criminal Law, § 3.12 at 390 (1986).” State v. Marty, supra, 166 Ariz. 233, 237, 801 P.2d 468,
472.

3. Superseding intervening event

An intervening event qualifies as a superseding cause excusing the defendant from
criminal liability only if it is both “unforeseeable and, with benefit of hindsight, abnormal or
extraordinary.” State v. Bass, 198 Ariz. 571, q13, 12 P.3d 796 (2000) (eliminating distinction
between coincidental and responsive events and holding the tort standard for superseding cause
applies in criminal cases). Arizona courts take a “broad view of the class of risks and victims that
are foreseeable and the particular manner in which the injury is brought about need not be
forseeable.” Tellez v. Saban, 188 Ariz. 165, 172, 933 P.2d 1233, 1240 (App. 1996) (citation
omitted). An intervening event is not a superseding cause “if the original actor’s negligence
creates the very risk of harm that causes the injury.” State v. Slover, 220 Ariz. 239, 243, 204 P.3d
1088, 1093 (App. 2009) (quoting from Young v. Envtl. Air Prods., Inc., 136 Ariz. 206, 212, 665
P.2d 88, 94 (App.1982), modified on other grounds and aff'd, 136 Ariz. 158, 665 P.2d 40 (1983)).
An intervening event is not “a superseding cause when the defendant’s conduct ‘increases the
foreseeable risk of a particular harm occurring through ...a second actor.”” Id. quoting from
Ontiveros v. Borak, 136 Ariz. 500, 506, 667 P.2d 200, 206 (1983).

In State v. Slover, 220 Ariz. 239, 204 P.3d 1088 (App. 2009), the Arizona Court of
Appeals addressed the issue of causation and superseding intervening events. Slover, the driver of
a pickup truck whose blood alcohol concentration was found to be 0.165, was driving on a rural
highway at night in Gila County when he left the road, rolled down an embankment and landed

on the hood and roof on the vehicle in a shallow creek. Slover’s passenger was found dead, lying
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in the creek with his head submerged in the water. Slover was charged with Manslaughter and
two counts of DUI. At trial, the defendant hired the Chief Medical Examiner of Yavapai County
who disagreed with the State’s medical examiner on whether the passenger was unconscious
when he suffocated. Both medical experts agreed the cause of the passenger’s death was
asphyxiation caused by drowning and blunt injuries of the head. The State’s medical examiner
who performed the autopsy concluded the cause of the drowning was loss of consciousness due to
the head injury; the defendant’s medical expert concluded it was possible the passenger’s BAC
was high enough that it prevented him from taking his head out of the water where, although
conscious, he drowned. The jury found Slover guilty of two counts of DUI and Negligent
Homicide.

Slover argued his conduct, the crash, did not cause the death of the passenger and that no
definitive evidence proved the crash rendered the passenger unconscious. Slover further argued
the victim could have crawled out of the truck and into the water where by reason of his
intoxication, he was unable to remove himself and drowned. The trial court found it irrelevant
whether the victim had gotten out of the truck on his own or been ejected, because it was Slover's
actions had placed the victim “in a situation where reasonably he could not have extracted
himself.” Id. at 244, 204 P.2d at 1093. In rejecting the defendant’s request for an instruction on
superseding cause, the trial court stated “’it's certainly foreseeable that you go down a relatively
steep and long hill ... that there would be a canyon there, and ... that there would be water there.””
Id.

On appeal, the Slover court addressed the issue of superseding causes of death and the
foreseeable chain of events set in motion by the defendant’s conduct. “Slover's conduct of driving

while intoxicated was the very reason the victim had ended up near or in a creek, intoxicated,
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with head injuries, and, at the very least, increased the foreseeable risk that the victim would die
in the accident.” Id. at 244, 204 P.2d at 1093. The court cited both Rourk v. State, 170 Ariz. 6, 12,
821 P.2d 273, 279 (App.1991) and State v. Vandever, 211 Ariz. 206, 9 8, 119 P.3d 473, 475 (App.
2005) wherein the conduct of the defendant-driver created the foreseeable risk of collision even
though the exact details were unknown.

4. Causation — Multiple Actors

RAIJI jury instruction 2.03.03, Causation (Multiple Actors) states:

The unlawful acts of two or more people may combine to cause the [death]

[injury] of another. If the unlawful act of another person was the sole proximate

cause of the [death] [injury], the defendant’s conduct was not the proximate cause

of the [death] [injury]. If you find that the defendant’s conduct was not a

proximate cause of the [death] [injury], you must find the defendant not guilty.

In State v. Bass, 198 Ariz. 571, 12 P.3d 796 (2000), the defendant was convicted of
various counts of manslaughter, endangerment and aggravated assault, predicated on her reckless
driving, including her excessive speed and her actions of weaving in and out of traffic. At trial,
and on appeal from her convictions, the defendant argued she was not reckless and that the
intervening acts of others broke the chain of causation. At the time of the offenses, the defendant
was seen driving at high rate of speed on Baseline near 24™ street in Phoenix when she swerved
to avoid the driver in front of her who changed lanes into her lane. The defendant reacted by
swerving right and riding the curb. The defendant’s passenger then grabbed the steering wheel
and jerked it left. The defendant lost control of her vehicle, spun across the center lane into
oncoming traffic and causing a severe multi-car collision, killing one person and injuring others.

At trial, the defendant argued the driver who changed lanes and her passenger who

grabbed the wheel were both intervening events that were superseding causes that broke the chain

of causation and excused her from criminal liability. The trial court gave the jury instruction on
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superseding cause. Eliminating any previous distinction in criminal cases between “coincidental”
and “responsive” intervening acts, the Court found the jury was properly instructed on causation.
“Our criminal standard for superseding cause will henceforth be the same as our tort standard. See
Petolicchio v. Santa Cruz County Fair and Rodeo Ass’n Inc., 177 Ariz. 256, 866 P.2d 1342
(1994); State v. Bass, supra, 198 Ariz. 571, 576, 12 P.3d 796, 801.

In State v. Cocio, 147 Ariz. 277, 709 P.2d 1336 (1985), the defendant was convicted of
manslaughter and driving under the influence after a collision in Tucson wherein the defendant’s
truck collided with another at an intersection, causing the death of the passenger in the second
truck. The defendant’s blood alcohol concentration was 0.29. The Arizona Supreme Court
rejected the defendant’s argument on appeal that the “sole cause” instruction should not have
been given to the jury.

Subsection (A) sets out the basic causation requirements for any crime. Subsection

(A)(2) requires any causal requirements of the statute defining the offense, here

manslaughter § 13—-1105, to be met. In our case, the conduct-result relationship

was set out by the manslaughter instruction (# 6) which required that defendant be

aware of and consciously disregard a substantial risk that his conduct will result in

the death of another person. Subsection (C) of § 13-203 only comes into play

when “the actual result is not within the risk of which the person is aware.” In the

case at bar, the record demonstrates that the risk of which defendant was aware

was the oncoming Rodriguez vehicle colliding with his truck. Defendant himself

testified that he saw the Rodriguez vehicle coming down the roadway about five

seconds before the collision occurred. Defendant also indicated that he did not stop

in the left hand turn lane but continued crossing the path of the oncoming

Rodriguez vehicle which came at him at a high rate of speed. Thus, an instruction

pursuant to A.R.S. § 13-203(C)(2) would have been inappropriate.
Id. 147 Ariz. at 280, 709 P.2d at 1341.

In State v. Sucharew, 205 Ariz. 16, 66 P.3d 59, (App. 2003), the defendant and a friend
were drag racing when the defendant collided head-on into the victim’s car, killing the victim. At

trial, the defendant argued it was not his intoxication or speeding that caused the victim’s death,

but (1) the scare tactics and speeding of his friend from whom the defendant was speeding away
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to escape, and (2) the actions of the victim in “freezing” his vehicle on the roadway. The
defendant was found guilty of 2™ degree murder and leaving the scene. On appeal, the Court
found the jury had been properly instructed on issue of causation.

The State agrees that voluntary acts of a person, such as suicide or knowingly assuming a
risk absent assurances of safety or assistance, can be superseding intervening acts that break the
chain of proximate cause, depending upon the facts of each individual case. However, Defendant
incorrectly cites certain cases, as explained below, in a manner that could mislead the Court.

Defendant cites Lewis v. State, 474 S0.2d 766 (Ala.Crim.App 1985), as a case where the
court found “defendant not guilty of negligent homicide for victim’s death in a game of Russian
Roulette.” Defendant’s Motion, p. 34. In fact, the court in Lewis specifically stated that a
defendant can be held criminally responsible for his conduct in playing Russian Roulette with
another who dies. The evidence in Lewis was clear that the victim committed suicide, while
alone, sometime after he and the defendant had played Russian Roulette, perhaps with an
unloaded gun. Noting that the “the key is the appellant's presence at the time the victim shot
himself,” the court held: “[i]f the victim had shot himself while he and the appellant were playing
Russian Roulette, or if the appellant was present when the victim was playing the game by
himself, the appellant’s conduct of influencing the victim to play would have been the cause-in-

fact and the proximate cause of the victim's death.” Id. at 771 (emphasis added).”

" The facts in Lewis bear discussion. In Lewis, the 15 year old victim had been present
earlier in the week when the defendant played Russian Roulette with a loaded gun with his
brother. Earlier in the day of the victim’s death, the defendant and the victim had played Russian
Roulette, although the evidence was unclear whether the gun was loaded. When the “game” was
over, the defendant put the gun away. Later, the victim, now alone, was seen holding the gun,
spinning the chamber; a few minutes later, a gunshot was heard. The coroner testified the gunshot
appeared to be self-inflicted and the court concluded “[t]he evidence is clear that the deceased
either committed suicide or fell victim to an unfortunate misadventure.” Id. at 770. The State
contended the defendant’s acts were the proximate cause and the cause in fact of the victim's
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