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MUSGROVE, DRUTZ & KACK, P.C.

1135 Iron Springs Road

Prescott, Arizona 86305
(928) 445-5935

Attorneys for Defendants
IN THE SUPERIOR COURT FOR THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF YAVAPAI

JOHN B. CUNDIFF and BARBARA C. Case No. CV 2003-0399
CUNDIFF, husband and wife; BECKY
NASH, a married woman dealing with her DivisionNo. 1
separate property; KENNETH PAGE and
KATHRYN PAGE, as Trustee of the Kenneth | RESPONSE TO PLAINTIFFS’

Page and Catherine Page Trust, OPPOSITION TO DEFENDANTS’
AMENDED WITNESS LIST AND,
Plaintiffs, MOTION IN LIMINE
V. (Assigned to the Honorable David L.
Mackey)
DONALD COX and CATHERINE COX,
husband and wife, (Oral argument requested)
Defendants.

Defendants hereby respond to Plaintiffs’ Opposition to Defendants’ Amended Witness List
and, Motion in Limine (“Opposition to Witnesses” or “Motion in Limine”). Plaintiffs’ request
should be denied because (i) all of the witnesses Defendants seek to call were disclosed prior to the
discovery cut-off in this case; and (ii) each of Defendants’ witnesses is relevant to the Defendants’

defense of abandonment of the Declaration of Restrictions, and in most respects, different and unique.
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This Response is supported by the accompanying Memorandum of Points and Authorities and the
record on file.
MEMORANDUM OF POINTS AND AUTHORITIES

1. Defendants’ Witnesses Booth, Carlin, Norbury And Morton Were Properly
Disclosed And Should Be Permitted To Testify.

Defendants allege that Dennis Booth, Edward Carlin, Patricia Norbury and Eugene Morton
should be precluded from testifying as they were allegedly were not disclosed during the course of
discovery in this case. That is an untrue statement. As Plaintiffs’ counsel was advised following
receipt of their Opposition to Witnesses, each of the foregoing witnesses were disclosed in
Defendants’ November 11,2004 Supplemental Rule 26.1 Disclosure Statement. See correspondence
attached hereto as Exhibit “1”. Plaintiffs’ counsel responded to Defendants’ counsel’s referral to the
foregoing disclosure statement advising that they had not received it. Id. However, as set forth in the
correspondence sent to Mr. Wilhelmsen on this issue, that disclosure statement was sent. See
November 11, 2004 Supplemental Rule 26.1 Disclosure Statement attached as Exhibit “2” without
exhibits attached.

Furthermore, Plaintiffs’ claim of non-disclosure is akin to the pot calling the kettle black.
Plaintiffs have sought to call as witnesses the following individuals: Steve Stein, CPA, Dan Sanders,
Alan Cox and David (“Dusty”) Eiker. See emailed version of the Joint Pretrial Statement attached

hereto as Exhibit “3” and which was first received by this office on Wednesday, July 20, 2005 at 4:25
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p.m.! Ofthe foregoing individuals, only Steve Stein, CPA, was disclosed. However, he was disclosed
too late with Plaintiffs’ July 11, 2005 Fifth Supplemental Disclosure Statement. Further, none of the
other foregoing individuals were ever disclosed by Plaintiffs in their various disclosure statements
served prior to discovery cut-off. Defendants, therefore, should be permitted to call as witnesses each
of the foregoing individuals.

IL Defendants Have A Right To Call All Of Their Witnesses On Their Amended

Witness List; Each Will Testify In A Different And Unique Manner On The Issue
Of Abandonment.

Plaintiffs allege 32 of Defendants’ witnesses they wish to call will testify in a redundant and
cumulative manner. How Defendants know the actual substance of the testimony of those 32
witnesses is curious as, according to most of them, neither Plaintiffs nor their counsel have ever
contacted them regarding their testimony. Rather, a large number of Defendants’ witnesses have
advised undersigned that they were first contacted in the last few days by Plaintiffs’ counsel inquiring
as to their expected testimony.

This case involves real property in a planned subdivision called Coyote Springs Ranch
containing more than 300 individual lots. Plaintiffs seek to enforce certain restrictive covenants,
entitled “Declaration of Restrictions”, against Defendants that have never before been enforced and/or

adhered to. Plaintiffs have ignored the foregoing fact and proceeded with their lawsuit despite the

abundance of evidence demonstrating a plethora of apparent violations of the Declaration of

! Plaintiffs have advised that they already filed a Pretrial Statement despite the Court’s order that a Joint

Pretrial Statement to be filed today. As is obvious, the draft Joint Pretrial Statement was not received until 4:25 p.m. on
July 20, 2005. Before being able to complete our review of the draft Joint Pretrial Statement prepared by Plaintiffs’
counsel, they advised us via correspondence that they had gone ahead and filed their own Pretrial Statement at noon on
Thursday July 21, 2005, without Defendants input or comment.

3
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Restrictions at issue. Therefore, one defense Defendants have been forced to assert is that the
Declaration of Restrictions has been abandoned.

To prove abandonment, at trial Defendants must provide evidence that frequent violations of
the restrictive covenants have been permitted rendering the Declaration of Restrictions no longer
enforceable. See Q’Malley v. Central Methodist Church, 67 Ariz. 245, 257, 194 P.2d 444, 452-53
(1948). Each of the 32 witnesses, as owners of real froperty in Coyote Springs Ranch, will testify as
to their own personal experiences with the Declaration of Restrictions, their observations regarding
the conditions of the properties in Coyote Springs Ranch in light of the Declaration of Restrictions,
and the efforts, or lack thereof, by any Coyote Springs Ranch property owner to enforce any of
provision of the Declaration of Restrictions at issue since that document was recorded in 1974. Those
witnesses® testimony will provide direct evidence of frequent violations of the Declaration of
Restrictions permitted since 1974 sufficient to meet the standard set forth in O’Malley.

If this were a situation involving a subdivision with only a few lots, a minimal number of
property owners and restrictive covenants that were of record for a short time period, 32 witnesses
might then be too many. However, this case involves over 300 separate parcels and a span of almost
31 years between the time the Declaration of Restrictions was recorded and today. The testimony of
all 32 witnesses, who each will offer their own perspectives and knowledge covering different time
periods and durations, is relevant. Nor will their testimony be cumulative or redundant.

With respect to Plaintiffs’ claim of delay and harassment, it is noteworthy that all 32 witnesses
Plaintiffs seek to preclude were disclosed prior to discovery cut-off in this case. Additionally, the

Court ordered that all motions in limine be filed by July 1, 2005. Plaintiffs possessed Defendants’
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disclosure of all of the 32 foregoing witnesses prior to the foregoing date. Therefore, Plaintiffs’
objection to Defendants’ witnesses and their Motion in Limine should have been filed by July 1, 2005;
it was not and therefore it is untimely. Further, as indicated on Defendants’ Notice of Amended
Witness List, most of Defendants’ witnesses’ testimony will be brief. Defendants are fully aware that
they will have a limited time within which to put on their case in chief and will proceed accordingly.
Therefore, Defendants should not be precluded from calling any of the 32 witnesses to which
Plaintiffs’ object. Based on the foregoing, the Opposition to Witnesses/Motion in Limine should be
denied.

Finally, Rule 7.2, Ariz. R. Civ. P., requires the parties to confer regarding potential issues that
could be the subject of motions in limine. Plaintiffs’ counsel made absolutely no efforts to
communicate with any of Defendants’ attorneys in this case regarding the subject matter of their
Opposition to Witnesses/Motion in Limine. The motion therefore, should be denied.

III. Conclusion.

Based on the foregoing, Plaintiffs’ request to preclude Defendants’ witnesses from testifying
should be denied.

Dated this _‘ k%y of July, 2005.

1
%eg%ams —

Sharon SargentAlack
Attorneys for Defendants
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COPY of the foregoing hand-delivered
this 22nd day of July, 2005 to:

The Honorable David L. Mackey
Yavapai County Superior Court
Division 1

Yavapai County Courthouse
Prescott, Arizona 86301

David K. Wilhelmsen, Esq.
Marguerite M. Kirk, Esq.

Favour, Moore & Wilhelmsen, P.A.
1580 Plaza West Drive

Post Office Box 139







ALL STATE LEGAI® 800 222 0510 @




Sent By: Favour Moore & Wilhelms‘P.A.; 928 771 0450; Jul-20-05 15:52; Page 1/1
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I'he Law Firm of

Favour Moore & Wilhelmsen, P.A.
David K. Wilhclmsen

1580 Plase West Drive
Post Officc Box 1391
Prescott, Arizonu $6302

Telephone (928) 445.2444
Facsimile (928) 771-0450
DavidWilhclmsen@FM Wlaw.nct
July 20, 2005

File No. 10641.001
via Facsimile & U.S. Muil

Jeft Adams

MUSGROVL, DRUTZ & KACK, P.C.
Post Office Box 2720

Prescoll, Arizona 86302-2720

Re: Cundiff; et al. v. Cox — Yavapai County Cause No. CV 2003-0399
Dear Jeff:

In response to your prior two (2) telephone calls to me today regarding your office’q alleged
disclosure of the four named individuals in our motion in limirne most recently filed with thg Court,
please be advised that prior (o [iling the motion we checked every disclosure statement proyided by
your office and none of those four witnesscs were listed. Hence, the filing of our motion i limine.
In addition, we have double-checked our files and reviewed your disclosurc statements again this
morning, and again this afternoon, and have no disclosure statement from you or your office
relerencing these individuals.

Furthermore, in response 10 your most recent telephone call stating that you had fofwarded
to our office on November 10, 2004 a supplemental disclosure statement with no number, please be
advised that such a disclosure statement was never received by our office on that date or at ajy other
time. [ach supplemental disclosure statement you have forwarded to our office been
scquentially numbered.

Very truly yours,
Wo‘%
David K. Wilhelmsen

For the Firm

cc: Kenneth and Kathryn Page
John and Barbara Cundiff
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MUSGROVE, DRUTZ & KACK, P.C.
ATTORNEYS ATLAW

POST OFFICE BOX 2720, PRESCOTT, ARIZONA 86302-2720
JAMES B. MUSGROVE PRESCOTT OFFICE TELEPHONE
MARK W.DRUTZ 1135 IRON SPRINGS ROAD (928) 445-5935
THOMAS P. KACK PRESCOTT, ARIZONA 86305 (928) 445-5980 (FAX)
GRANT K. MCGREGOR -
JOHN G. MULL PRESCOTT VALLEY OFFICE TELEPHONE
JEFFREY R. ADAMS 3001 MAIN STREET, SUITE 2C (928) 775-9565
CATHY L.KNAPP PRESCOTT VALLEY, ARIZONA 86314 (928) 775-9550 (FAX)
SHARON SARGENT-FLACK

July 20, 2005
File No. 9449-1

VIA FACSIMILE (928) 771-0450

David K. Wilhelmsen, Esq.

FAVOUR MOORE & WILHELMSEN, P.A.
1580 Plaza West Drive

Prescott, Arizona 86305

Re:  John B. Cundiff and Barbara C. Cundiff, et al. v. Donald Cox and Catherine Cox
Yavapai County Superior Court Cause No. CV 2003-0399

Dear Dave:

I faxed to you our November 11, 2004 Supplemental Disclosure Statement. I can’t explain
why you cannot seem to locate it. As you will note, due to the limited number of days for trial, we
will not be calling all of those people listed in the November 11, 2004 Supplemental Disclosure
Statement as witnesses. As to your comment regarding sequential numbering of our disclosure
statements, due to multiple discovery requests being prepared on the same date, the legal secretary
who prepared the November 11, 2004 Supplemental Disclosure Statement was not substantively
involved in this case and therefore was unaware that there were Supplemental Disclosure Statements
previously existing and therefore did not sequentially number the November 11,2004 Supplemental
Disclosure Statement.

Should you have any further questions regarding this matter, please contact me.

Sincerely,

MUSGROVE, DR

W [ Ad
JRA/jw
cc: Donald & Catherine Cox
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Sent By: Favour Moore & W:Llhelmseii P.A.; 928 771 0450; Jul-20-05 18:53;
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The Law Offices of
FAVOUR MOORE & WILHELMSEN, P.A.
P. 0. Box 1391
Prescott, AZ 86302
Telephone: (928) 445-2444
Telecopier: (928) 771-0450

FAX COVER SHEET
DATE:  July20, 2005
TO: Sharon Sargent-J‘lack I'ROM: Marguerite Kirk
FAX NO.: (928) 445-5980 PHONE:  (928) 445-5935

RE:  Cundiff, etal. v. Cox
File No. 10641.001

TOTAL PAGES TRANSMITTING (INCLUDING COVER SHELT): 2

L]

SPECIAL INSTRUCTIONS: In response to your e-mail from July 20, 2005 at 3:07 p.nj.

If there is a problem with transmittal, please call the operator listed below at (928) 445-2444.

OPERATOR: Karcn

If you have not properly received Lhis telecopy, please call at (528) 445-2444,
Our telecopy number is (928) 771-0450.

The information contained in this [acsimile is attorney privileged and confidential information ialcnded of
use of the individual or entity named above. If the reader of this message is not the intended recipient, the
or agent responsible to deliver it to the intended rccipient, please notify Favour, Moore & Wilhel
immediately. You are hereby notificd that any dissemination, distribution or copying of the commu

Page 1

ly for the
mployee,

scn, PLA.
ication is

sictly prohibited If you huve received this communication in error, please immediately notify us by jtelephonc

(collect), and return the original message 1o us at the above address via the U.S. Postal service. Thank you




Sent By: Favour Moore & Wilhelmsen, P.A.; 928 771 0450; Jul-21-05 8:35; Page 1/1
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The Law [im of

Favour Moore & Wilhelmsen, P.A.
David K. Wilthclmsen

1580 Plaza West Drive
Post Office Box 1391
Prescoll, Arizona 86302

Telephone (928) 445-2444
Facsimile (928) 771-0450
DavidWilbelmsen@FM Wlaw net
Tuly 21, 2005

File No. 10641.001
via Facsimile & U.S. Mail
Jeff Adams
MUSGROVE, DRUTZ & KACK, P.C.
Post Office Box 2720
Prescott, Arizona 86302-2720
Re: Cundiff, et al. v. Cox — Yavapai County Cuuse No. CV 2003-0399

Dear JefY:

In response to your correspondence dated July 20, 2005 regarding the suppl

trial statement as you will not have afforded our office sufficient time to review and (o
objections to your witnesses and cxhibilts.

Very truly yours,

David K. Wilhelmsen
For the Firm
cc: Kenneth and Kathryn Page
John and Barbara Cundiff
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MUSGROVE, DRUTZ & KACK, P.C.
ATTORNEYS ATLAW

POST OFFICE BOX 2720, PRESCOTT, ARIZONA 86302-2720
JAMES B. MUSGROVE PRESCOTT OFFICE TELEPHONE
MARK W. DRUTZ . 1135 IRON SPRINGS ROAD (928)445-5935
THOMAS P.KACK PRESCOTT, ARIZONA 86305 (928) 4455980 (FAX)
GRANT K. MCGREGOR -
JOHN G. MULL PRESCOTT VALLEY OFFICE TELEPHONE
JEFFREY R. ADAMS 3001 MAIN STREET, SUITE 2C (928) 7759565
CATHY L KNAPP PRESCOTT VALLEY, ARIZONA 86314 (928) 775-9550 (FAX)
SHARON SARGENT-FLACK

July 21, 2005

File No. 9449-1

VIA TELECOPIER - 771-0450

David K. Wilhelmsen, Esq.
Favour, Moore & Wilhelmsen, P.A.
1580 Plaza West Drive

Prescott, AZ 86303

Re:  John B. Cundiff and Barbara C. Cundiff et al. v. Donald Cox and Catherine Cox
Yavapai County Superior Court Cause No. CV 2003-0399

Dear Dave:

We are in receipt of your letter dated July 21, 2005 which was received this morning. In
responding, be advised that our office is never closed on November 11 (unless it falls on a weekend).
Rather, we give our employees the Friday following Thanksgiving off instead. F urthermore, given
the circumstances occurring in our office at the time we prepared the November 11, 2004
Supplemental Disclosure Statement, we can assure you it was mailed to your office.

Based on the foregoing, we again refer you to our November 11, 2004 Supplemental
Disclosure Statement reflecting that we disclosed to you the four witnesses you are challenging. In
an effort to accommodate your trial preparation, we will work with you to facilitate your interview
of those witnesses. In fact, I will personally call each of the four witnesses on this issue to facilitate
your interviews.

We further intend to utilize the documentation enclosed with the November 11, 2004
Supplemental Disclosure Statement. Any challenge to our use of those documents will lack merit.
Those documents were timely disclosed and are no surprise to your clients.




' l
Y <

David K. Wilhelmsen, Esq.
Favour, Moore & Wilhelmsen, P.A.
July 21, 2005

Page Two

Regarding your comment regarding the Joint Pretrial Statement, be advised that Sharon
Sargent-Flack requested the Joint Pretrial Statement from Marguerite last Thursday to ensure that
we had sufficient time for our input into that document. I was sitting in her office when she made
that telephone call. Furthermore, according to Sharon and her legal secretary, it was our
understanding that you would hand-deliver the Joint Pretrial Statement to our office by Wednesday
morning this week (which really would only give us two days to review what you prepared, propose
changes and insert our parts), at which time we would insert our sections and information. However,
we did not receive the Joint Pretrial Statement from your office until the end of the day yesterday,
which has severely limited our opportunity to review the document, make changes and insert our
portion. Based on the foregoing, even if we had agreed to have our insertions completed by
yesterday, which according to Sharon and her secretary was not the case, your office has rendered

it impossible for us to comply with your arbitrary and unilaterally determined July 20, 2005 cutoff
date.

Should you have any questions, comments or concerns, please do not hesitate to contact me.,

Sincerely,

MUSGROVE

X el :
omas H. Kack
JRA/jw -

cc: Donald & Catherine Cox




’ . .
*
!

MUSGROVE, DRUTZ & KACK, P.C.

ATTORNEYS AT LAW
POST OFFICE BOX 2720, PRESCOTT, ARIZONA 86302-2720

JAMES B. MUSGROVE PRESCOTT OFFICE TELEPHONE
MARK W. DRUTZ 1135 IRON SPRINGS ROAD (928) 445-5935
THOMAS P. KACK : PRESCOTT, ARIZONA 86305 (928) 445-5980 (FAX)
GRANT K. MCGREGOR

JOHNG. MULL PRESCOTT VALLEY OFFICE TELEPHONE
JEFFREY R. ADAMS 3001 MAIN STREET, SUITE 2C (928) 775-9565
CATHY L. KNAPP PRESCOTT VALLEY, ARIZONA 86314 (928) 775-9550 (FAX)
SHARON SARGENT-FLACK

FACSIMILE TRANSMITTAL FORM

DATE: 7-21-05 TIME: 2:55 pm.
FROM: Thomas P. Kack, Esq. Phone: (928) 445-5935

Jeffrey R. Adams Fax: (928) 445-5980
TO: David K. Wilhelmsen, Esq. FAX: 771-0450

NO. OF PAGES (INCLUDING COVER SHEET): 3
CLIENT/FILE NO.: 9449-1

REMARKS:

THE INFORMATION CONTAINED IN THIS FACSIMILE MESSAGE IS ATTORNEY PRIVILEGED AND CONFIDENTIAL INFORMATION
INTENDED ONLY FOR THE USE OF THE INDIVIDUAL OR ENTITY NAMED ABOVE. IF THE READER OF THIS MESSAGE ISNOT THE
INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPY OF THIS
COMMUNICATIONIS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS COMMUNICATION IN ERROR, PLEASEIMMEDIATELY
NOTIFY US BY TELEPHONE AND RETURN THE ORIGINAL MESSAGE TO US AT THE ABOVE ADDRESS VIA THE U.S. POSTAL
SERVICE. THANK YOU.




@

s

FoRAORHOKAOKKARAK KK —CDMM. {2 ¥ DATE JUL—21—~2@‘*** TIME 14:48 sbkkiokrk

MODE = MEMORY TRANSMISSION START=JUL-21 14:48 END=JUL-21 14:43
FILE NO.=557
STN NO.  COMM.  ABBR NO. STATION NAME-TEL NO. PAGES  DURATION
@e1 oK a 7718450 oa3/6883 00:08:57

~MUSGROVE DRUTZ KACK ~
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MUSGROVE, DRUTZ & KACK, P.C.
ATTORNEYS AT LAW

POST OFFICE BOX 2720, PRESCOTT, ARIZONA 863022720
JAMES B. MUSGROVE PRESCOTT OFFICB TELEPHONE
MARK W. DRUT2 1135 IRON SPRINGS ROAD (928) 445-5935
THOMAS P, KACK PRESCOTT, ARIZONA 26305 (928) 445-5980 (FAX)
GRANT K, MCOREGOR
JOHNG MULL PRESCOTT VALLEY OFFICE . TELEPHONE
JEFFREY R ADAMS 3001 MAIN STREET, SUITE 2C (928) 775-9565
CATHY L.KNAPP PRESCOTT VALLEY, ARIZONA 86314 (928) 775-9550 (FAX)
SHARON SARGENT-FLACK

FACSIMILE TRANSMITTAL FORM

DATE: 7-21-05 TIME: 2:55 p.m.
FROM: Thomas P. Kack, Esq. Phone: (928) 445-5935

Jeffrey R. Adams Fax: (928) 445-5980
TO: David K, Withelmsen, Esq. FAX: 771-0450

NO. OF PAGES (INCLUDING COVER SHEET): 3
CLIENT/FILE NO.: 9449-1

REMARKS:

THE INFORMATION CONTAINED IN THIS FACSIMILE MESSAGE IS ATTORNEY PRIVILEGED AND CONFIDENTIAL INFORMATION
INTENDED ONLY FOR THE USE OF THE INDIVIDUAL OR ENTITY NAMED ABOVE, IF THE READER OF THIS MESSAGEIS NOT THE
INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPY OF THIS
COMMUNICATION ISSTRICTLY PROHIBITED. IF YOU HAVERECEIVED THIS COMMUNICATIONINERROR, FLEASEIMMEDIATELY
NOTIFY US BY TELEFHONE AND RETURK THE ORIGINAL MESSAGE TO US AT THE ABOVE ADDRESS VIA THE U.S, POSTAL
SERVICE. THANK YOU.




Sent By: Favour Moore & Wilhelmse.P.A.; 928 771 0450;
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DATE:
TO:

FROM:

FAXNO.:

PHONL::

Jul-21‘ 16:45;

The Law Offices of
FAVOUR MOORE & WILHELMSEN, P.A.
P. 0. Box 1391
Prescott, AZ 86302
Telephone: (928) 445-2444
Telecopier: (928) 771-0450

FAX COVER SHEET
July 21, 2005
Jeffrey Adams
David Wilhelmsen

(928) 445-5980

(928) 445-5935

RE:  Cundiff, etal. v. Cox
File No. 10641.001

TOTAL PAGES TRANSMITTING (INCLUDING COVER SHEET): 3

SPECIAL INSTRUCTIONS:

If there is a problem with transmittal, plcase call the operator listed below at (928) 445-24

OPERATOR: Karen

The information contained in this facsimile is attorney privileged and confidential information intend

If you have not properly received this telecopy, please call at (928) 445-2444.

OQur telecopy number is (928) 771-04350,

Page 1/3

44,

only for

the use of the individual or entity namcd above. If the reader of this message Is not the intended recjpient, the

cmployee, or agent responsible to deliver it to the intended reciplent, please notify Favour, Moore &

Ihelmsen,

P.A. immediately. You are hereby notified that any dissemination, distribution or copying of thc com unication

is strictly prohibited, If you have received this communication in error, please immediately notify us b

lephone

(collect), and return the original message (o us at the above address via the U.S. Postal service. Thagk you.




Sent By: Favour Moore & Wilhelmsen, P.A.; 928 771 0450; Jul-21-05 16:486; Page 2/3
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The Law Firm of

Favour Moore & Wilhelmsen, P.A.
DavidK. Wikelmsen

1580 Plagn West Drive
Post Office Box 1391
Prescatl, Atizona 86302

Telephonc (928) 445-2444
Facsimule (928) 771-0450
David Wilhelmsen@)’MWlaw.net
July 21, 2005

File No. 10641.001
via Facsimile & U.S. Mail

Jeff Adams

MUSGROVE, DRUTZ & KACK, P.C.
Post OlMce Box 2720

Prescott, Arizona 86302-2720

Re: Cundiff, et al. v. Cox  Yavapai County Cause No. CV 2003-0399
Dear Jef¥:

In response to your second letter of today’s date, plcasce be advised that we never feceived
your supplemental disclosure statement dated November 11, 2004 until this morning when you
forwarded a copy by facsimile late yesterday afiernoon. We will inform the Court accordipgly and
allow the Court to determine whether any witness or exhibit listed in that disclosure staterhent can
be introduced by you at the time of trial.

There was no conversation that ever occurred between our offices at any time that wie would
forward by hand-delivery on Wednesday moming our portion of the joint pre-trial statement | Indeed,
you could not have been present at a tclephone conversation between Sharon Sargeant-Flack and
Marguerite becausc (a) Sharon Sargeant-Flack never called our office on Thursday, July 14, 2005
as you state in your letter (verified by our telephone log record for that date); and, (b) po such
conversation betwecn anyone at our office occurred with anyone at your office, including Sharon
Sargacnt-Flack.

Indecd, the first discussion regarding the timing of the exchange of our respective portions
of the joint pre-trial statement occurred on July 18,2005, whena letter confirming the cxchahge date
and time was forwarded to your office by hand-delivery. Again, on July 20, 2005, an e}mail to
Sharon Sargaent-I'lack confirmed the substance of that arrangement. We e-mailed our pdrtion of
the joint pre-trial statement to you on the aflernoon of July 20, 2005 before 5 p.m. in confornfity with
our agreement (as memorialized in our July 18, 2005 correspondence).




Sent By:

e

Favour Moore & Wilhelmsen, P.A.; 928 771 0450; Jul-21-05 16:48;

C

Page 2

Page 3/3

Having not received your portion of the joint pre-trial at any time on July 20, 2005, We wrote

1o you this morning requesting that you forward it within the hour from the time the letter

as sent

by facsimile to you this morning. We informed you then that if we did not receive your pgrtion of
the joint pre-trial that we had no option but to file our portion with the Court, reserving all oljjections
to any witness, exhibit, characterizalion of fact or issue you may present in your pre-trial stgtement.
We waited until noon today, and still not receiving any word from your office by any mode of
communication (telephone call, facsimile, hand-delivery or c-mail), we then filed our pre-trial

statement with the Court, your copy being forwarded by mail. You have had ample time

review

our portion of the pre-trial stalement and formulate objections, and it is unreasonable fof you (o

contend that you lack sufficient time or opportunity to formulate any objections. On the ot
your conduct in this regard has deprived us of a similar opportunity. Thus, we will have n
but to raise our objections at the time of trial.

Your preparation of your portion of the joint pre-trial (witnesses you intend on

r hand,
D option

calling,

exhibits you intend on using, facts and legal issues involved in this case) was in no way dependent

upon your receipt of our portion of the joint pre-trial statement by Wednesday morning,

July 20,

2005 (a date which could not have been arbitrarily sclecled by our office, as you claim,{ Sharon
Sargaent-Tlack and/or her secretary were under the impression apparently as early as Thursday, July

14, 2005, that you would receive our part of the pre-trial statement on July 20, 2005).

Very truly yours,

ket
David K. Wilhelmsen
For the Firm

cc: Kenneth and Kathryn Page
John and Barbara Cundiff
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Mark W. Drutz, #006772

Jeffrey R. Adams, #0189359
MUSGROVE DRUTZ & KACK, P.C.
1135 Iron Sprmgs Road

Prescott, Arizona 86305

(928) 445-5935

Attorneys for Defendants

IN THE SUPERIOR COURT FOR THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF YAVAPAI

JOHN B. CUNDIFF and BARBARA C.)
CUNDIFF, husband and wife;
ELIZABETH NASH, a married woman CASE NO. CV 2003-0399
dealing with her separate property;)

KENNETH PAGE and KATHRYN) DIVISION 3

PAGE, as Trustee of the Kenneth Page)

and Catherine Page Trust, )

) DEFENDANTS’ SUPPLEMENTAL
Plaintiffs, ) RULE 26.1 DISCLOSURE
STATEMENT

V.

DONALD COX and CATHERINE
COX, husband and wife,

Defendants.

Defendants, Donald Cox and Catherine Cox, (“Defendants™) by and through undersigned
counsel, disclose the following information pursuant to Rule 26.1 of the Arizona Rules of Civil

Procedure.

1.  26.1(a)(3) WITNESSES WHOM DEFENDANTS EXPECT TO CALL AT TRIAL

Patricia Norbury
8342 E. Long Mesa Drive
Prescott Valley, Arizona 86314

Ms. Norbury is expected to testify as to her observations of the uses and conditions of
operties in the Coyote Springs Ranch subdivision and those Coyote Springs Ranch residents and the
lac of enforcement of the Declaration of Restrictions at issue in this case.
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Arthur Savoini

Savoini’s

1117 E. Iron Springs Road
Prescott, Arizona 86305
(928) 445-5713

Mr. Savoini is expected to testify as to his transaction of business with businesses being
conducted in the portion of the Coyote Springs Ranch subdivision at issue n this case as well as his
general observations concerning the uses of the properties in that subdivision.

Dennis Booth
9425 East Mummy View Drive
Prescott Valley, Arizona 86314

Mr. Booth is expected to testify as to his observations of the uses and conditions of proFerties
in the Coyote Springs Ranch subdivision and those Coyote Springs Ranch residents and the lack of
enforcement of the Declaration of Restrictions at issue in this case.

Michael and Marilee Sauer
Post Office Box 1148
Mayer, Arizona 86333

Mr. and Mrs. Sauyer are expected to testify regarding their hay sales activities to property
owners in Coyote Springs Ranch who then re-sell the hay to the general public.

Edward Carlin
8405 Kelly Road
Prescott Valley, Arizona 86314

. Mr. Carlin is expected to testify as to his observations of the uses and conditions of tﬁmf)erties
in the Coyote Springs Ranch subdivision and those Coyote Springs Ranch residents and the lack of
enforcement of the Declaration of Restrictions at issue in this case.

Julie Dirodis

Cherry Creek Ranch

Post Office Box 820
Humboldt, Arizona 86329

Ms. Dirodis is expected to testify regarding her knowledge of horse boarding, horse training
and horse breeding businesses in Coyote Springs Ranch.

Mark Conner

Cherry Creek Ranch

Post Office Box 8§20
Humboldt, Arizona 86329

Mr. Conner is expected to testify regarding his knowledge of horse boarding, horse training
and horse breeding businesses in Coyote Springs Ranch.

Eugene Morton
3130 Nantini Circle
Prescott, Arizona

Mr. Morton is the owner of the real property in Coyote Springs Ranch identified as 7630
Maloof Road. Mr. Morton is expected to testify as to his observations of the uses and conditions of

2
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roperties in the Coyote Springs Ranch subdivision and those Coyote Springs Ranch residents and the
ack of enforcement of the Declaration of Restrictions at issue in this case.

Juanita Wood
Jeremy Page

Dave Page
Addresses Unknown

The foregoing individuals, who on information and belief Plaintiffs belief, are related to some
of the Plaintiffs in this case and are expected to testify as to Plaintiffs’ Pages’ solicitation of business
of Coyote Curt’s Auto Repair and to testify regarding the invoices attached hereto. Upon receipt,

Defendants will provide contact information of the foregoing individuals although Defendants believe
Plaintiffs already are aware of said contact information.

VIIL. 26.1(a)(8) TANGIBLE EVIDENCE/RELEVANT DOCUMENTS AND/OR
INSURANCE AGREEMENTS WHICH PLAINTIFFS PLAN TO USE AT TRIAL

1. Webster’s New World Dictionary (3™ College Ed. 1988).

2. Invoices from Coyote Curt’s Auto Repair attached hereto.

Respectfully submitted this _ / / day of November, 2004.

B
Mark W/ Drutz, Esd.
Je . AdamgsgEs
orneys for.Pe

The original and one copy

of the foregoing was mailed this
day of November, 2004 to:

David K. Wilhelmsen
Marguerite M. Kirk
FAVOUR, MQOR
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VERIFICATION

STATE OF ARIZONA )
) ss.
COUNTY OF YAVAPAI )
JEFFREY R. ADAMS, being first duly sworn upon his oath, deposes and says:

That he is one of the attorneys for Defendants in the above-captioned matter and as such is

duly authorized to make this verification; that he has read the foregoing Supplemental Rule 26.1

JEFFREY R, KDAM
SUBSCRIBED AND SWORN to before me this "( ) day T, 20 4, by Jeffrey R.

Ow@&)ymf

Notary }’ubhc

Adams.

My Commission Expires: P
' : JODY WERNER
ﬂ 0/ @i 9 OOL” Yooy Pusfc - State of Ariza
! YAVAPAI COUNTY
My Comm. Expires Nev. 13, 2004
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X p—

with necessary material, and hereby grant you and/or employees
permission to operale the car or truck herein described on strects, highways or elsewhere for the purpose of testing and /
or inspection. An express mechanic’s lien is hereby acknowledged on above car or truck to secure the amount of repairs
thereto. Furthermore, | state that | have auto insurance on car or truck while for purpose of test driving, etc.
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TOTAL TAXABLE MATERIALS

1. Irequest an estimate in writing belore you begin X

2. Please proceed with repairs, but cali me hefore continuing if the price E.: cxceed $
3. 1 do not want an estimate. X

| hereby authorize the above repair work to _... done along with _._..na 'sary material, and hereby grant you and/or employees
permission to opuerale Ihe car ur tivck h described on streets, highwiays or elsewhere for the purpose of testing and /
or inspection. An express mechanic’s lien is hereby acknowledged on ahove car or truck to secure the amount of repairs

thereto. Furthermore, | state that | have auto insurance on car or truck while for purpose of test driving, etc.
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1. I request an estimate in writing before you begin X
2. Please proceed with repairs, but call me before continuing if the price will exceed S

3. 1do not want an estimate. X,

[ hereby authorize the above _‘otm:‘ work to be done u_oam E:: nooamm.__.< 3.:2:._ and —533 nqm:. you and/or n_.:u_o<nom
permission to operate the car or truck herein described on streets, highways or elsewhere tor the purpose ol testing and /
or inspection. An express mechanic’s lien is hereby acknowiedged on above car or truck to secure the amount of repairs
thereto. Furthermore, | state that | have auto insurance on car or truck while for purpose of test driving. etc.
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permission Your signature wilt indicate your estimate selection

Teardown estimate - | undeistand that my car will be reassembled within,

1 | request an estimate in writing before you begn repairs

BROUGHT FORWARD

You are entilled 10 @ Price esumate Tor Ihe Tepans you Fave ainonzed The Tepar price may Be 185s Than The semaie. Butwi not exceed the

days of the date shown if I choose not to authonze the services recommended

sstimate Without your

2 Please proceed with reparrs, but cait me before continuing if the price will exceed $

TOTAL PARTS

3 1 do not want an

1 hereby authorize the above repar work 1o de done along with the necessary matenal, and
hereby grant you and / or your employees ernusston io cverate the car or truck heremn

on streels hughways or elsewhere for the puspese of testing and / or insp
An express mechamics hen is hereby acknowledged on above car or truck to secure the
amount of repaus thereto
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Ll CLES LEFT IN Labor: S
3~ e OF ‘FRE, TUEET aTs ol e STORAGE FEE (F 4PPLIES)
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You are entitled to a price estimate for the repairs
permission Your signature will indicate your estimate selection

Teardown estimate - | understand that my car will be reassemblea within,

1 1request an estimate in writing before you begin repairs

you have authonzed The repair price may be less than the estimate,

but will not exceed the estimate without your

days of the date shown if | choose not to authorize the services recommended

2 Please proceed with repaurs, but call me before continuing if the pnce will exce

3 I do not want an est

ed §

| hereby authorize the above repair work to be done along with the necessary material, and

a NETEbY grant you and / or your employges permission 1o operate the car or truck heresn
§ described on streets highways or elsewhere for the purpese of testing and / or inspection

An express mechanic's lien 15 hereby acknowledged on above car or tiuck to secure the
amount of repaws thereto
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NOT RESPONSI- L) Check
BLE FOR LOSS [3 Charge GAS, O/l & GREASE
OR DAMAGE TO GALS GAS @
CARS OR_ ARTI- OUTSIDE REPAIR®
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ALL PARTS INSTALLED ARE NEW UNLESS SPECIFIED SECURE
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: _ ~f 2. M | aooress 7 7 : V!
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I acknowledge notice and oral approval of an increase in the original estimated
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Replaced parts requested by customer YESO NOO

1 hereby authorize the above repair work t0 be done along with necessary materials. You and your

employees may operate above vehicle for purposes of testing, inspection or dellvery at my risk.

An express hanic’s lien Is acl ledged on above vehicie to secrue the amount of repairs

thereto. You will not be held responsible for loss or damage 1o vehicle or articles left in vehicle £ M.M
in case of fire, theft, accident or any other cause beyond your control. | have read and understand TAX u\v "]
the above and acknowiedge receipt of an estimate and a copy of the Song-Beverly Warranty Act.
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1. 1 request an estimate In writing before you begin X
2. Please proceed with repairs. but call me before cortinuing if the price will exceed S,

3. 1 do not want an estimate. X_ I
I hereby authorize the above repair work to be done u_o:m wi .: necessary material. and :o_.m_u< m_n_:. you and/or employees
permissicn to operate tiie car or truck herein described on streets, highways or elsewhere for tne purpose cf testing and !
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thereto. Furthermore, | state that | have auto insurance on car or truck while for purpose of test driving, etc. ¢
) ) "METHOD OF PAYMENT: 1 TOTAL TAXABLE MAT'LS
CASH :
O i TAX
. | 3 cHeck #_ ___ _ ___ _
[0 cHaRGE ; - TOTAL LABOR {NCH-TAXAULE } ]
- Auth, ¥ |
T - TOTAL NON-TAXABLE ITEMS LABOR: [] FLAT RATE []HouRLY [] BOTH TOTAL AMOUNT DUE




« TAXABLE MATERIALS USED

Repair Order

OUTSIDE LABOR (NON-TAXABLE)

WILL CALL 7] DELIVESY ™ |
) e Lubrication |
NAME ,} ;4 K c>.q~m| - =
143 ! R i . \ Ch oil -y
fh\._ ...HN ! m . n...Vru......;...u..t r..\.”, = - m_ D..r.i Cl m“an o__ _U\.\.u
. Yange O
ADDRESS ' 7 Filter Gart i
o — - — S— Change Ti .
MAKE TYPE,OR MODEL EAR |RECEIVED . ohge Tons:
| ek ss0 X (MY P Change Dil. ("]
SERIAL NO. ENGINENO. ~ . |PROMISED Pack Front 1 .
I . AM, Wheel Bearings i~ H
S8 jiSed PM :
0DO LICENSE NO. TERMS | PHONE WHEN READY Adjust Brakes [
(JYES []NO ) 1 :
Rotate Tires Ll i
1 ORDER WRITTEN BY PHONE NO. — .
Alternator — :
A - ) 77 " A - 7
Chack. hiy Seal -  Dsicsenplt Ledch 4om
4 . f 1, !
Joaf f5 feavie  Penn Jammed [ - feaqeabic
latl :
. i
‘ -
, TOTAL TAXABLE MATERIALS ]

- . TOTAL NON-TAXABLE ITEMS

X.... - .

1. 1 request an estimate in writing before you begin X__ ..
2. Please proceed with repairs, but call me before continuing if the price will exceed S__

3. 1 do not want an estimate. X__ — . o
I hereby authorize the above repair work to be done along with necessary material, and
permission to operate the car or truck herein described on streets, highways or elsewhere for the purpose of testing and /
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'|island@mindsgring.com

From: <MargueriteKirk@cableone.net>
To: <ssargent-flack@cableone.net>
Sent: Wednesday, July 20, 2005 4:25 PM

Attach: ATT00016.htm; JointPretrialStmt.wpd
Subject:  Cundiff v. Cox Joint Pretrial Statement

Attached please find our portion of the joint pre-trial statement. If a fact listed
under "uncontested" is contested by you, please move that fact to the
contested section. Please do not delete or red-line any portion of our joint pre-
trial.

MARGUERITE KIRK

For the Firm

FAVOUR MOORE & WILHELMSEN, P.A.
MargueriteKirk@cableone.net

(928) 445-2444

(928) 771-0450 FAX

This communication is intended for the individual or entity to whom it is
addressed. It may contain information that is privileged, confidential, or
otherwise exempt from disclosure under applicable law. Dissemination,
distribution or copying of this communication by anyone other than the
intended recipient, or a duly designated employee or agent of such recipient, is
prohibited. If you have received this communication in error, please notify
the sender immediately by returning it to the sender and deleting this
communication and all attachments from your system. Thank you.

7/20/2005
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Plaintiffs

FAVOUR MOORE & WILHELMSEN, P.A.

Post Office Box 1391

Prescott, AZ 86302-1391

Ph: (928)445-2444

Fax: (928) 771-0450

David K. Wilhelmsen, #007112

Marguerite Kirk, #018054

Attorneys for Plaintiffs
IN THE SUPERIOR COURT OF ARIZONA
COUNTY OF YAVAPAI

JOHN B. CUNDIFF and BARBARA C.
CUNDIFF, husband and wife; BECKY NASH,
a married woman dealing with her separate
property; KENNETH PAGE and KATHRYN
PAGE, as Trustee of the Kenneth Page and
Kathryn Page Trust,

Plaintiffs,

Case No. CV 2003-0399
Division 1

JOINT PRETRIAL STATEMENT

VS.

DONALD COX and CATHERINE COX,
husband and wife,

Defendants.

Pursuant to 16(d), Arizona Rules of Civil Procedure, the parties offer the following Joint
Pretrial Statement.
L UNCONTESTED FACTS DEEMED MATERIAL

A. Plaintiffs and Defendants are all owners of real property located in that portion of Coyote
Springs Ranch, Yavapai County, Arizona that is governed by a recorded Declaration of Restrictions
dated June 13, 1974 (the “Declaration”). The Declaration provides, inter alia, that any property owner
may bring suit to enforce the restrictive covenants against any other property owner who is, or is
threatening, to violate any provision of the Declaration.

B. Defendants Cox have admitted that one of the criteria in their decision to purchase the
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Coyote Springs Ranch property was their need for more property for Prescott Valley Growers.

C. At the time of their purchase of the Coyote Springs Ranch property, Defendants Cox had
both actual and constructive notice of the recorded Declaration of Restrictions dated June 13, 1974.

D. Since approximately 2000, Defendants Cox began to develop and utilize their Coyote
Springs Ranch real property for the production of trees, shrubs, and the like for their nursery business.
Defendants Cox have admitted that they, together with their two sons (Alan and James) are in
partnership conducting a nursery business known as “Prescott Valley Growers,” that includes both a
retail and wholesale location. Defendants Cox have admitted that, at a minimum, the activities
conducted on the Coyote Springs Ranch location is a partnership asset.

E. Defendants Cox’s development of the subject land included, inter alia, the drilling of a well
to provide irrigation for the trees; the installation of underground irrigation lines with “spaghetti” lines
that cover approximately 9 acres of the 10 acre subject property; the placement of equipment on the
subject property used for maintenance of the inventory trees; the placement of an outdoor portable
toilet facility (referred to as a “j-john”) for employee use; and, construction of a perimeter fence.

F. Defendants Cox also applied for and obtained an agricultural use exemption from Yavapai
County pertaining to their use of the subject land.

G. Defendants Cox have had one full-time employee, who has been and continues to be
assisted by additional employees, that work exclusively at their Coyote Springs Ranch property since
approximately 2000. These employees are charged with maintaining all trees grown on the property
that are later transported to Defendants Cox’s retail or wholesale nursery locations.

H. Defendants Cox have admitted that the trees located on the subject property are inventory
for their nursery business. Defendants Cox have further admitted that the purpose of growing the
inventory on the Coyote Springs Ranch property is for profit.

I. Defendants Cox’s conduct on the property has continued unabated since approximately
2000, and Defendants Cox have increased the number of inventory currently on the property since that

time. Further, Defendants Cox have evidenced an intent to develop another approximate 10-acre

2
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A.

D.

parcel of land they own in Coyote Springs Ranch for the same use and purpose.
11. CONTESTED ISSUES OF FACT AND LAW COUNSEL AGREE
ARE MATERIAL.

Whether Defendants’ use of their property for the production of trees, shrubs, and the
like for their nursery business is in violation of paragraph 2 of the Declaration.
Whether Defendants conduct on the subject property in maintaining an outdoor toilet
facility for employees, and/or maintaining additional structures on the property,
constitute violations of paragraphs 7(e) and 15 of the Declaration.

Whether Defendants’ conduct on, and use of,, their property in Coyote Springs Ranch
constitute one or more breaches of the Declaration.

Whether the Declaration has been abandoned.

Plaintiffs affirmatively state that the statement of uncontested and contested issues of fact and
law is not intended to be an exhaustive list of every fact, or inference drawn therefrom, or legal issue
that may be presented or argued at time of trial in this matter.

THER ISSUES OF FACT AND LAW DEEMED MATERIAL BY PLAINTIFF

R R AN A ) A R A A A T A e e R e e

A.

Whether the non-waiver provision in the Declaration is enforceable.

IV. OTHER ISSUES OF FACT AND LAW DEEMED MATERIAL BY DEFENDANT.

PLAINTIFF’S WITNESSES.

1.

2
3.
4

Plaintiffs, John and Barbara Cundiff; Becky Nash; and, Kenneth and Kathryn Page.
Defendants, Donald and Catherine Cox.
Waneta Offerman.

Robert Launders, Esq.
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Doug Reynolds.
Donald James.
Robert D. Conlin.

Representative of Yavapai County Planning & Zoning.

$ ® =N oW

Steven Stein, CPA.
10.  Dan Sanders.
11.  Alan Cox.
12.  David (“Dusty”) Eiker.
13.  James Cox.
14.  All witnesses necessary to establish foundation for any exhibit introduced at time of
trial, if necessary, including but not limited to, any agent or custodian of records for
Realex Management, LLC, Capital Title Agency, Realty Executives, Yavapai County.
Plaintiffs reserve the right to call any witness listed by Defendants, without waiving any
objection Defendants may make to the introduction by Defendants of that or any other witness
Defendants may call at time of trial.

Plaintiffs further reserve the right to call any witness necessary for rebuttal or impeachment
purposes as trial progresses.

Vii. DEFENDANT’S WITNESSES.

VIII. PLAINTIFF’S TRIAL EXHIBITS {or EXHIBITS STIPULATED INTO EVIDENCE}
1. Certified copy of Cundiff Joint Tenancy Deed, dated April 2, 1992, recorded in book
2475, page 174.
2. Certified copy of Nash Warranty Deed dated August 21,2000, recorded in book 3778,
pages 627-629.
3. Certified copy of Nash Warranty Deed dated October 29, 2001, recorded in book 3875,
pages 538-539.
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10.

11.

12.

13.

14.
15.

16.

17.

Certified copy of Page Warranty Deed dated March 14, 2001, recorded in book 3820,
pages 227-330.

Certified copy of Cox Warranty Deed dated April 21, 1998, recorded in book 3568,
pages 863-865.

Certified copy of Declaration of Restrictions, dated June 13, 1974, recorded in book
910, pages 680-682.

Documents received from custodian of records, Capital Title Agency in response to
subpoena duces tecum regarding Cox’s purchase of the subject real property located
in Coyote Springs Ranch.

Documents received from custodian of records, Realex Management, LLC dba Realty
Executives of Prescott Area in response to subpoena duces tecum regarding Cox’s
purchase of the subject real property located in Coyote Springs Ranch.

Documents provided in response to Defendants’ request for production of documents.
Defendants’ deposition transcripts.

Plaintiffs’ deposition transcripts.

Map of the subject area (attached to Plaintiffs’ Request for Court’s On-Site Inspection,
previously provided).

Copy of file maintained by Yavapai County Land Use Development Services regarding
Defendants’ application for an agricultural-use tax exemption on the subject property.
Affidavit of Robert D. Conlin, dated November 4, 2004.

Aerial photographs of the Coyote Springs Ranch subdivision and Defendants’ property
located in Coyote Springs Ranch for years 2000 and 2004.

Documentation compiled by Plaintiffs regarding property owners Defendants have
alleged are operating business in Coyote Springs Ranch.

Prescott Valley Growers Partnership federal and state tax returns for 2000, 2001, 2002,
2003 and 2004.
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18.

19.

20.

21.

22.

23.

24,

25.

26.

27.

Individual federal and state income tax returns for Defendants Cox for 1998 through
2003.

Underlying documentation and financial records for partnership tax returns if ordered
produced by the Court.

Inventory records maintained by Defendants for inventory (trees, shrubs, etc.) located
on the subject property for all years that Defendants have maintained inventory on the
subject property.

Documents pertaining to any and all improvements, structures, or developments made
on the subject property from 1998 to present.

Copy of Defendants Cox application for well drilling filed with the Arizona
Department of Water Resources, June 13, 2000.

Documents pertaining to all machinery, equipment, fixtures, supplies, tools and the
like maintained or used in any fashion on the subject property from 2000 to present.
Employee records for Prescott Valley Growers pertaining to Defendants wholesale,
retail and Coyote Springs Ranch property for 2000 through 2004.

Copy of Robert Launders’ deposition transcript, Smith v. McRoberts, et al., Yavapai
County Superior Court Case No. CV 2000-0472.

Any pleading, motion, judgment filed in Smith v. McRoberts, et al., Yavapai County
Superior Court Case No. CV 2000-0472 which this Court may take judicial notice of.
Sheila Cahill affidavit, CV 2003-0399, September 29, 2004.

Plaintiffs reserve the right to introduce any pleading, motion, exhibit attached to any pleading

or motion, and any response to discovery filed or disclosed by Defendants.

Plaintiffs further reserve the right to introduce any exhibit listed by Defendants in this joint

pre-trial statement, notwithstanding any objection Plaintiffs may raise against the introduction of the

exhibit. Furthermore, Plaintiffs’ use of any exhibit listed by Defendants herein shall not be deemed

a waiver of any objection by Plaintiffs to any other exhibit listed or introduced at time of trial by

6
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Defendants.

IX. DEFENDANT’S OBJECTIONS TO PLAINTIFF’S EXHIBITS.

X. DEFENDANT’S TRIAL EXHIBITS

XI. _ PLAINTIFFE’S OBJECTIONS TO DEFENDANT’S EXHIBITS.

XII. DEPOSITION TESTIMONY TO BE OFFERED BY PLAINTIFFS.

Plaintiffs reserve the right to utilize any parties’ deposition transcript, including exhibits
attached to any deposition transcript, in this proceeding as may be necessary during the course of trial.
Plaintiffs’ reservation of this right does not operate as a waiver of any objection Plaintiffs may have
against Defendants’ use of any deposition transcript, including any exhibit attached thereto, of any

party or witness during trial in this case.

XIII. _ DEPOSITION TESTIMONY TO BE OFFERED BY DEFENDANTS.

CERTIFICATION PURSUANT TO RULE 16(d), ARIZ.R.CIV.PROC.
The parties hereby certify that all exhibits listed have been exchanged or made available to all

other parties for inspection and copying.
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RESPECTFULLY SUBMITTED this

Original of the foregoing
filed this day of July,
2005, with:

Clerk, Superior Court of Arizona
Yavapai County

Prescott, Arizona

86302

A copy hand-delivered this day
of July, 2005 to:

Honorable David L. Mackey
Division One

Superior Court of Arizona
Yavapai County

Prescott, Arizona

86302

and, a copy hand-delivered this
day of July, 2005 to:

Mark Drutz

Jeffrey Adams

MUSGROVE, DRUTZ & KACK, P.C.
1135 Iron Springs Road

Prescott, Arizona 86302

Attorneys for Defendants Cox

day of July, 2005.

FAVOUR MOORE & WILHELMSEN, P.A.

y:
David K. Wilhelmsen
Marguerite Kirk

MUSGROVE, DRUTZ & KACK, P.C.

By

Mark W. Drutz
Jeftrey R. Adams




O 0 NN N b W N e

N N N N N NN s e e b e e e e e s
AN L A W N = DY NN N R WY =D

David K. Wilhelmsen
Marguerite Kirk




