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Jeffrey R. Adams, #018959
MUSGROVE, DRUTZ & KACK, P.C.
1135 fron Springs Road

Prescott, Arizona 86305

(928) 445-5935

Attorneys for Defendants

IN THE SUPERIOR COURT FOR THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF YAVAPAI

JOHN E. CUNDIFF and BARBARA C.)
CUNDIFF, husband and wife;)

FLIZABETH NASH, a married woman) CASE NO. CV 2003-0399
dealing with her separate property;) g
KENNETH PAGE and KATHRYN) DIVISION 1 v’
PAGE, as Trustee of the Kenneth Page)
and Catherine Page Trust, )
o ) ANSWER TO PLAINTIFFS’ FIRST
Plaintiffs, ) AMENDED COMPLAINT
. )
) (Assigned to the Honorable David L. Mackey)
DONALD COX and CATHERINE)
COX, husband and wife, )
)
Defendants. )
)
_ )

Defendants Donald Cox and Catherine Cox, husband and wife (“Defendants”), by and through
undersigned counsel, hereby answer Plaintiffs’ First Amended Complaint (“Complaint”) in the
above-captioned matter as follows:

1. Defendants admit the allegations contained in Paragraphs 1, 2 and 3 of the Complaint.

2 Defendants deny the allegations contained in Paragraph 4 of the Complaint.

3. Answering Paragraphs 5 and 6 of the Complaint, Defendants lack knowledge or
information sufficient to forin a belief as to the truth or falsity of the allegations of said paragraphs
and, accordingly, deny the same.

4, Defendants deny the allegations contained in Paragraph 7 of the Complaint.

5. Answering Paragraph 8 of the Complaint, Defendants assert that the Declaration of

Restrictions attached as EXHIBIT A 1o the Complaint speaks for itself but deny that the subject
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Declaration of Restrictions encumbered Defendants’ property or were breached by Defendants in any
way and therefore Defendants deny the allegations or any inferences contained in Paragraph 8 of the
Complaint.

6. Answering Paragraph 9 of the Complaint, Defendants lack knowledge or information
sufficient to form a belief as to the truth or falsity of the allegations of said paragraph, and accordingly,
deny the same.

7. Defendants deny the allegations contained in Paragraphs 10, 11, 12, 13 and 14 of the
Complaint.

8. Defendants admit the allegations contained in Paragraph 15 of the Complaint.

9. Answering Paragraph 16 of the Complaint, Defendants reallege and incorporate by
reference their answers to Paragraphs 1-15 of the Complaint as if each were fully set forth herein.

10.  Defendants deny the allegations contained in Paragraphs 17 and 18 of the Complaint.

11.  Answering Paragraph 19 of the Complaint, Defendants reallege and incorporate by
reference their answers to Paragraphs 1-18 of the Complaint as if each were fully set forth herein.

12.  Defendants deny the allegations contained in Paragraphs 20 and 21 of the Complaint.

13.  Answering Paragraph 22 of the Complaint, Defendants reallage and incorporate by
reference their answers to Paragraphs 1-21 of the Complaint as if each were fully set forth herein.

14.  Defendants deny the allegations contained in Paragraphs 23 and 24 of the Complaint.

15.  Answering Paragraph 25 of the Complaint, Defendants reallege and incorporate by
reference their answers to Paragraphs 1-24 of the Complaint as if each were fully set forth herein.

16.  Defendants deny the allegations contained in Paragraph 26, 27 and 28 of the
Complaint.

17.  Answering Paragraph 29 of the Complaint, Defendants reallege and incorporate by
reference their answers to Paragraphs 1-28 of the Complaint as if each were fully set forth herein.

18.  Defendants deny the allegations contained in Paragraph 30 of the Complaint.




O 00 N N »m b W N -

NN NN RNNNN N s e s e e e e el
0 ~1 O\ th A W N = DO 0 NN B W N = O

19.  Defendants deny each and every allegation in the Complaint not expressly admitted
herein.

20.  Defendants deny that Plaintiffs are entitled to any of the relief or remedies requested
in the Complaint or to any relief or remedy of any kind whatsoever.

21.  Defendants are entitled to an award of their reasonable attorneys’ fees incurred in
defending against the Complaint pursuant to A.R.S. §§ 12-341.01 and 12-349.

AFFIRMATIVE DEFENSES

22.  Defendants allege Plaintiffs have failed to state a claim upon which relief can be
granted.

23.  Defendants allege that the Declaration of Restrictions attached as EXHIBIT A to the
Complaint have been abandoned and are no longer enforceable as against Defendants.

24.  Defendants allege that the counts against them in this action are barred by the doctrines
of estoppel, waiver and laches.

25.  Defendants allege the Complaint fails to allege a legitimate equitable or legal basis for
imposing any liability against them in this matter.

26.  Defendants allege that the Complaint is barred because of Plaintiffs’ own negligence,
acts, omissions, carelessness and/or inattention.

27.  Defendants allege that the Complaint is barred because the damages alleged by
Plaintiffs were a direct and proximate result of acts and omissions of persons or entities other than
Defendants.

28.  Defendants allege that any legal obligations required of them under the law have been
discharged.

29.  Defendants allege for affirmative defenses release and any other matter constituting
an avoidance or affirmative defense and also alleges that discovery may reveal the existence of other
affirmative defenses as set forth in Rules 8(c) and 12(b), Ariz. R. Civ. P., and they reserve the right

to amend this Answer to allege any and all of said affirmative defenses as may be applicable.
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WHEREFORE, having fully answered each and every Count of Plaintiffs’ First Amended

Complaint, Defendants request Judgment in their favor and against Plaintiffs as follows:

A. Dismissing the Complaint with prejudice and ordering that Plaintiffs take
nothing thereby;

B. Awarding Defendants their reasonable attorneys’ fees and costs pursuant to
AR.S. §§ 12-341.01 and 12-348 and interest thereon at the highest legal rate;

C. For such other and further relief as the Court deems just and necessary under
the premises.

St
Respectfully submitted this=*7"_day of May, 2004.
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ttorneys for Deft t

A copy of the foregoing
was hgnd-delivered this
~/ [ Z-day of May, 2004 to:

Honorable David L. Mackey
Yavapai County Superior Court
Division One

Yavapai County Courthouse
Prescott, Arizona 86301

and a copy was mailed this
)/ =“"day of May, 2004 to:

David K. Wilhelmsen

Marguerite M. Kirk

FAVOUR, MOORE & WILHELMSEN, P.A.
Post Office Box 1391

Prescott, Arizona 86302-1391

Attorneys for Plaintiffs
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VERIFICATION
STATE OF ARIZONA )
. )Ss.
County of faungzy )
Catherine Cox, being first duly sworn upon her oath, deposes and says:
That she is one of the Defendants in the above-captioned matter; that she has read the
foregoing Answer to Plaintiffs’ First Amended Complaint and that the contents contained therein

are true in substance and in fact, except as to those matters stated upon information and belief, and

(ot (e

CATHERINE COX

as to those, she believes them to be true.

v,
SUBSCRIBED AND SWORN to before me this/ g day of May, 2004, by Catherine Cox.

Public

My Commission Expires:

9/1q/oS

OFFICIAL SEAL
LOIS J. TORNQUIST

Notary Public - State of Anzona

YAVAPAI COUNTY
My Comm. Explmsﬁ:ASept 19, 2005'




