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J. Jeffrey Coughlin (013801) BAR -y

J. JEFFREY COUGHLIN PLLC S
114 S. Pleasant Street MITER -7 Py 5 2
Prescott, Arizona 86303 -
Telephone: (928) 445-4400

Facsimile: (928) 778-5891 . . K -Mocdps o

j.coughlin@azbar.org

Attorney for Plaintiffs

IN THE SUPERIOR COURT FOR THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF YAVAPAI

JOHN B. CUNDIFF and BARBARA C.
CUNDIFF, husband and wife; ELIZABETH
NASH, a married woman dealing with her
separate property; KENNETH PAGE and
KATHRYN PAGE, as Trustee of the Kenneth CASE NO. P1300CV20030399
Page and Catherine Page Trust,

Plaintiffs, OBJECTION TO MOTION TO
Vs, STRIKE AND IN LIMINE
(Oral Argument Requested)

DONALD COX and CATHERINE COX,
husband and wife,

Defendants.

Plaintiffs Object to Defendants’ Motion to Strike and In Limine for reasons more

particularly set forth in the accompanying Memorandum of Points and Authorities.

MEMORANDUM OF POINTS AND AUTHORITIES
L Factual Background
As this Court is well aware, this litigation has been on-going for the past ten years. The
record in this Court and the Court of Appeals is replete with descriptions of the Coyote Springs
Ranch (CSR) subdivision, the CC&Rs which are the subject of the litigation and details about the

character of CSR. The Court of Appeals decision declared that the affidavit of Robert Conlin
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was relevant to the intent of the Declarant to ensure not only a rural setting, but a rural,
residential environment. Defendants recognize the significance of the physical appearance of
CSR; they requested that this Court conduct an inspection of CSR in Defendants’ Cox Motion
For a Site Inspection which they filed on June 5, 2012. In fact, it was that motion which
suggested to Plaintiffs that it would be a good idea to capture CSR’s appearance at that point in
time to document any change in the physical appearance between the time it was filmed and the
time that the Court inspected the property. At that time it was not intended to be used at trial,
only as impeachment if necessary. Even at the present time, if the Court chooses to inspect CSR
before ruling on Plaintiffs’ pending Motion for Summary Judgment, the videos Defendants so
strenuously seek to exclude would only be cumulative and therefore harmless.

II.  ARGUMENTS OF LAW

A, Defendants’ Motion to Strike is a Response to Plaintiffs’ Motion for
Summary Judgment (in disguise)

Rule 56(c)(2) provides that a party opposing the motion must file its response and any,
supporting materials within 30 days after service of the motion. That rule does not provide for
two responses. Defendants’ motion unnecessarily expands the proceedings before this Court and
should be disregarded. It is with a substantial degree of certainty that the undersigned predicts
that the very same argument will appear in Defendants’ true response to Plaintiff’s motion for
summary judgment. Rule 56(c)(2) does not permit anything other than a Rule 56 response and

neither should this Court.

B. The videos are harmless under Rule 37(c)(1)
Rule 37(c)(2) states, in pertinent part, “[A] party who fails to timely disclose information
required by Rule 26.1 shall not, unless such failure is harmless, be permitted to use as evidence
at trial, at a hearing, or on a motion the information or witness not disclosed, except by leave of

court for good cause shown.” (Emphasis added). As discussed above, the original motivation for
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filming CSR was to capture the appearance shortly after Defendants requested that the Court
inspect CSR in case a long period of time elapsed between the time the request was made and the
time the Court or jury inspected CSR. The videos were intended to be impeachment evidence,

On August 28, 2012 this Court denied Defendants’ request stating that “it is an onsitg
inspection by the finder to fact that would serve the greatest benefit if an onsite inspection werg
to occur, and the jury in this matter will not be picked until April 16, 2013.”

This ruling preceded the deadline for filing dispositive motions. Plaintiffs” Motion for
Summary Judgment is potentially a dispositive motion which, if granted would eliminate the
need for a trier of fact. If this Court chooses to inspect CSR before ruling on the motion and the
inspection reveals that conditions have changed since the June 2012 videos were taken, only then
do the impeachment videos become significant. The videos are harmless as they only depict what
this Court will see if it inspects CSR as requested by Defendants. If changes have occurred by

the time this Court inspects the property, the videos become mere impeachment evidence.

C. Adequate foundation exists for the videos

Plaintiff John Cundiff is a resident of CSR. He stated in his affidavit that the videos
attached to his affidavit accurately depict the appearance of CSR. Defendants’ assertion that the
person holding the video camera must be identified is incorrect. There is no such requirement,
Contrary to Defendants’ assertion that nobody identifies the lots of CSR being filmed and
therefore one is unable to determine that the film depicts CSR, John Cundiff did. He said that
“[Tlhe three (3) DVDs attached to this affidavit accurately depict the appearance of Coyote
Springs Ranch.” It is completely unnecessary to interview or depose the individuals filming
CSR. If Defendants think CSR looks any different, that’s what they are allowed to show in &

proper response to a motion for summary judgment.
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D. Nine Acre Parcels

Once again, the only method provided for responding to a motion for summary judgment
is described in Rule 56(c)(2). Defendants seem to be trying to gather more information for their
true response by means of an impermissible motion. Nevertheless, Plaintiff John Cundiff has
owned his property in CSR for over 25 years. He stated in his affidavit that the CC&Rs require
that the parcels within CSR cannot be any less than nine acres and that to the best of his
knowledge, none are. He is competent as a land owner and a party to a ten year old lawsuit
regarding the CC&Rs to make that statement. Such foundation is sufficient.

This Court may judicially notice a fact that is not subject to reasonable dispute because it:
(1°) is generally known within the trial court’s territorial jurisdiction; or (2) can be accurately
and readily determined from sources whose accuracy cannot reasonably be questioned. Rule
201(b) Arizona Rules of Evidence. The records of the Yavapai County Recorder’s Office and
Assessor’s Office are such records and reveal that the nine acre parcels still exist. This Court
must take judicial notice if a party requests it and the Court is supplied with the necessary
information. Rule 201(c)(2). Plaintiffs request that this Court take judicial notice of the records
of the Yavapai County Recorder’s Office and Assessor’s Office which Plaintiffs will provide to

the Court.

III. CONCLUSION
For the reasons stated above, Plaintiffs request that Defendants’ Motion to Strike and in

Limine be denied.

DATED this 5™ day of February, 2013
J. JEFFREY COUGHLIN PLLC

A/I effrey @ngﬂﬁ
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COPY of the foregoing
mailed this 6th day of
February, 2013 to:

Jeffrey R. Adams

THE ADAMS LAW FIRM PLLC

125 Grove Avenue

P.O. Box 2522

Prescott, AZ 86302

Attorney for Defendants listed in Answer to
First Amended Complaint by Joined Property Owner Defendants
Dated September 22, 2010

David K. Wilhelmsen

Marguerite Kirk

Favour Moore & Wilhelmsen, PLC
P.O. Box 1391

Prescott, AZ 86302

Attorneys for James Verilek

Mark W. Drutz

Sharon Sargent-Flack
Musgrove, Drutz & Kack, P.C.
1135 W. Ironwood Springs Road
P.O. Box 2720

Prescott, AZ 86302

William “Bill” Jensen
2428 West Coronado Ave.
Flagstaff, AZ 86001

Pro Per

Karen L. Wargo

Michael P. Wargo

9200 E. Spurr Lane
Prescott Valley, AZ 86315

Linda J. Hahn
10367 W. Mohawk Lane
Peoria, AZ 85382

Noel J. Hebets

NOEL J. HEBETS, PLC

127 East 14" Street

Tempe, AZ 85281

Attorney for William M. Grace

Robert E. Schmitt
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MURPHY, SCHMITT, HATHAWAY & WILSON, P.L.L.C.
P.O. Box 591
Prescott, AZ 86302
Attorneys for Robert H. Taylor and
Teri A. Thomson-Taylor

John and Rebecca Feddema
9550 E. Spurr Lane
Prescott Valley, AZ 86315

Gary and Sabra Feddema
9601 Far Away Place
Prescott Valley, AZ 86315

Sergio Martinez and Susana Navarro
10150 N Lawrence Lane
Prescott Valley, AZ 86315

William R. and Judith K. Stegeman Trust
9200 E. Far Away Place
Prescott Valley, AZ 86315

Rynda and Jimmy Hoffman
9650 E. Spurr Lane
Prescott Valley, AZ 86315

William and Shaunla Heckethorn
9715 E. Far Away Place
Prescott Valley, AZ 86315

Leo and Marilyn Murphy
9366 E. Turtlerock Road
Prescott Valley, AZ 86315

James and Leslie Richie
9800 E. Plum Creek Way
Prescott Valley, AZ 86315

Rhonda Folsom
9305 N. Coyote Springs Rd.
Prescott Valley, Arizona 86315

Kenneth Paloutzian
8200 Long Mesa Drive
Prescott Valley, AZ 86315

Bonnie Rosson
8950 E. Plum Creek Way
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Prescott Valley, AZ 86315

Robert Lee and Patti Ann Stack/Robert Lee and Patti Ann Stack Trust

10375 Lawrence Lane
Prescott Valley, AZ 86315

John and Dusti Audsley
10500 N. Orion Way
Prescott Valley, AZ 86315

Dana E. and Sherrilyn G. Tapp
8595 E. Easy Street
Prescott Valley, AZ 86315

Richard and Beverly Strissel
9350 E. Slash Arrow Drive
Prescott Valley, AZ 86314

Lloyd E. and Melva Self
9250 E. Slash Arrow Drive
Prescott Valley, 6315
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