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)  OBJECTION TO TELEPHONIC TESTIMONY
A person under 18 years )

)

The Juvenile, through counsel and pursuant to the 14" amendment to the US
Constitution and Article 2 § 24 of the Arizona Constitution, objects to the government’s
request for telephonic testimony in this matter.

The government has cited no authority for such a request, and there is no
provision in the Rules to allow telephonic testimony. Compare Rule 42, or the Rules of
Procedure in Juvenile Court.

The witnesses in this matter have a contract with Apache County, and the
government was well aware of the distance that was to be travelled when the petition to
revoke was filed. There is no exception that would be couched in terms of “we’re too
busy doing other things.”

In Morrissey v. Brewer, 408 U.S. 471, 92 S.Ct. 2593, 33 L.Ed.2d 484 (1972), the
Supreme Court defined certain minimum due process requirements for parole revocation,
which have since been extended to the revocation of probation, see Gagnon v. Scarpelli,
411 U.S. 778, 93 S.Ct. 1756, 36 L.Ed.2d 656 (1973). Under Morrissey, every releasee is
guaranteed the right to confront and cross-examine adverse witnesses at a revocation

hearing, unless the government shows good cause for not producing the witnesses. 408



U.S. at 489. This right to confrontation ensures that a finding of a probation violation will
be based on verified facts. See Morrissey, 408 U.S. at 484. Accordingly, in determining
whether the admission of hearsay evidence violates the releasee's right to confrontation in
a particular case, the court must weigh the releasee's interest in his constitutionally
guaranteed right to confrontation against the Government's good cause for denying it.
US. v. Comiro 177 F.3d 1166, 1170 (C.A.9 (Nev.),1999) See United States v. Walker,
117 F.3d 417, 420 (9th Cir.1997) (citations omitted).

Here the government demonstrates no good reason why the witnesses should not
be required to appear. Certainly the juvenile can subpoena them, and having received a
witness list a week from the hearing, would intend to do so next week. With no more
than a claim that the witnesses have other things to do, the government cannot hope to
outweigh the Juvenile’s right to confront and cross examine the witnesses.

The government’s motion should be denied. ,
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